ABATEMENT. 


1. Formal defects in pleas in abatement, are reached by general demurrer. 
The statute abolishing special demurrers, has no application to such pleas. 
Hart v. Turk, 675 

2. A plea in abatement must be verified by affidavit, where the facts aver- 
red, as the gravamen of the plea, do not appear on the face of the record, 
and if not so verified, a demurrer to it should be sustained. Jb. 675 

3. The proper course for a plaintiff to pursue, where the defendant pleads at 
the same time in abatement, and in bar, is to move to strike out the former, 
or to treat itas anullity. Jb. 675 

ACTION. 

1, M, purchased a carriage of B, and for the payment of 150 dollars, part of 
the price, drew an order in favor of B, as follows: “Mr McGuire will please 
pay, when collected, of fees now due, as orphans court fees, one hundred 
and fifty dollars, and I am to be responsable for interest on this order, until 
paid,” which was accepted by McGuire. B, at the same time, in writing, 
acknowledged the reccipt of the order, and other claims, in payment of the 
carriage. It was proved that more than $150 was due M, in fees, when 
the order was drawn, but that McGuire did not collect them, but turned 
the fees, anid fee docket, over to one Blount, his successor in the office of 

, county court clerk, of which M was judge. Held, that in the absence of 
fraud, or mistake in giving the order, and executing the receipt, and there 
being no proof that the fees were not due, and could not be realized, or 
that M had interfered to prevent the collection of the fees, B could not 
maintain an action against M, upon the original consideration. Moore v. 

24 
bd 

2. A verbal promise, made to an agent, to pay the amount of an execution, in 
favor of the principal, which has been levied on property of the defendant, 
in consideration that the agent will release the levy—does not authorize 
an action against the promissor, inthe name of the agent. Nabors v. 


Shippey 293 


3. Where the note of a third person is indorsed, and delivered in absolute 
payment of a pre-existing debt, an action cannot be maintained on the 
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original debt, but the remedy of the creditor is on the indorsement alone, 
unless the transfer of the note is affected with fraud, or misrepresentation 
as to the solvency of the maker. Fulford v. Johnson, Hendon & Co. 386 

4. Where a statute creates a liability to pay money, and prescribes no par- 
ticular form of action for its recovery, an action of debt is the appropriate 
remedy. Strange v. Powell, 452 

5. If D., on a good consideration, promises W. to pay a sum of moneyon a 
note made by W. and C. as his security, to a third party, C. has no right 
of action against D., upon the failure of the latter to perform his promise 
to W. Carter v. Darby, 696 
See Consideration, 3. 


ADVANCEMENT. 


1. When advancements have been made to distributees of an estate, in the 
life time of the decedent, and, on distribution, such advancements are 
brought into hotchpot, the distributive share of the widow is not increased 
thereby, but must be carved alone out of the estate, of which the decedent 
died possessed, without reference to the advancements. Andrews, adm’r, 
v. Hall et al. 86 

2. The widow of a decedent is a competent witness in a controversy, involv- 
ing the amount of advancements for which each of the several distributees 
is accountable. Ib. 86 


ADVERSE POSSESSION. 


1. The possession of one tenant in common may become antagonistic, and 
exclusive, of a co-tenant, and will become so by an unequivocal, and no- 
torious denial of the right of the co-tenant. Abercrombie v. Baldwin 
et als. 363 

2. It is not indispensable to an adverse possession, that the title of the occu- 
pant be such as would be recognized. If it be colorable, and asserted 

bona fide, it will be sufficient; and if he held adversely to his co-tenant, 
those claiming under him will alse hold adversely. Jb. 363 


AMENDMENT. 


1.'The circuit court has no power to direct an amendment of a judgment 
nunc pro tunc, after such judgment has been affirmed on certificate in the 
- wupreme court; and a writ of error will lie to this court, upon the judg- 
ment of the court ordering such amendment. Stephens et al. v. Norris, 


Stodder & Co., 79 
2. An amendment of an error in the original judgment, cannot be made in 
the supreme court. Jb. 79 


3. A judgment or decree cannot be amended, upon evidence dehors the re- 
cord. Bondurant, adm’r, v. Thompson’s distributes, 202 
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APPEALS AND CERTIORARI. 


1, A judge of the circuit court in this state has the power to grant writs of 
certiorari, returnable to said court, to correct the errors of the commission- 
ers’ court of roads and revenue in the establishment of a new road, and 
take cognizance thereof. Com’s of Talladega Co. v. Thompson, 134 

2. In the trial of an appeal, in the circuit or county court, from a judgment 
of a justice of the peace, the appellate court is required, by the statute, to 
try the same, according to the justice and equity of the case, without re- 
gard to defects in the warrant, capias, summons, or other proceeding of 
the justice, before whom it was originally tried. Hart v. Turk, 675 

3. On an appeal from a justice of the peace, the amount of the recovery, and 
not the amount of damages, laid in the declaration, is to be looked to, to 
show the jurisdiction of the court. Jb. 675 


ARBITRATION AND AWARD. 


1, An award must conform to the submission, under which it is made. Rey- 
nolds v. Reynolds, 398 
2, If arbitrators transcend their authority, the award, pro tanto, will be void, 
but it will be good as to the residue, unless that which is void so affects 
the merits of the submission, that it cannot, without injustice, be separa- 
ted from the balance. Jb. 398 
3. Every reasonable presumption will be made in favor of an award, and if, 
by the application of this principle, it can be brought within the submis- 
sion, and is, in other respects, unobjectionable, it will be sustained. 1b. 398 
4. An award is not objectionable for want of mutuality, which directs the 
payment of a sum of money by one party to the other, without prescribing 
any act to be done bg the latter. Jb. 398 
5. Where, under the submission of a cause, pending in court, to recover the 
amount of a bill single for $1,000, due the Ist of March, 1846, wherein 
[ R is plaintiff, aud W R is defendant, and in which the defendant has 
pleaded failure of consideration and fraud, the arbitrators award, “ that 
_ the said W R, defendant, shall have and hold, the right, title and interest, 
in, and to the negro boy, Nelson, and that in consideration of the same, 
the note fur $1,000, payable the 1st day of March, 1846, drawn in favor 
of I R, and signed by W R, be paid, and that W R, the defendant, pay 
the costs of the suit:” Held, 1. That the fair inference from the plead- 
ings, and the language of the award, is, that the slave was the considera- 
tion of the bill single, and that the arbitrators merely decided, that neither 
of the defences, set up by the defendant, was valid. 2. That the award 
is not void for uncertainty, either in not naming the person to whom the 
money is to be paid, or in not specifying the amount of costs. 3. That 
in determining, that the defendant should pay the bill single, the arbitra- 
tors must be understood, as meaning, that he should pay it, according to 
its legal effect, with interest. 1b. 398 
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ASSIGNMENTS. 


1, Each partner possesses an equal, and general power, in behalf of the firm, 
to pledge, exchange, or otherwise dispose of the partnership effects, for 
any, and all purposes within the scope of the partnership. One partner 
may assign property for the benefit of one, of several, or of all the joint 
creditors. Whether one partner can make a general assignment, of all 
the partnership effects, quere. Cullum v. Bloodgoad, Ford et als. 34 

2. Where an assignment, made by a debtor of all his estate, to trustees and 
their successors, for the benefit of creditors, reserves to the assignor the 
right to substitute a trustee, in the event of the death, or refusal to act, of 
those appointed, and contemplates the exclusive management by the trus- 
tees of the interests conveyed, and one of the trustees, being also a cestui 
que trust, dies, pending a suit against the trustees, it is not necessary to 
revive the suit against the personal representative of the deceased trustee. 
Mobile and C. P. R. R. Co. v. Talman and Ralstons, 472 

3. Where several notes, secured by deed of trust, are assigned by the payee, 
to different persons, at different times, the assignment of each note is, pro 
tanto, an assignment of the security ; and the liens of the several assignees 
are to be preferred, according to the priority of the assignments, without 
reference to the maturity of the notes. Nelson & Hatch v. Dunnet als, 502 

4. A voluntary assignment, by a debtor, to a trustee, for the security of 
debts, is invalid to pass the title of the property to the trustee, until jit is 
assented to, either expressly or impliedly, by the creditors, whose debts it is 
intended to secure. Jb. 502 

5. If a creditor, for whose benefit, an assignment is made, dissents from it, 
and subsequently, by a new and distinct arrangement with the assignor, 
acquires the right to dispose of the subject of the trust, his title will vest 
from the date of such arrangement, and cannot be extended back to the 
date of the assignment, so as-to overreach an intermediate equity. Ib. 502 


ASSUMPSIT. 


1. A recovery may be had for work and labor, when the defendant has ac- 
cepted the work, although it doe’ not amount to a complete performance 
of the special contract. Merriweather, adm’r, v. Taylor, 735 

2. When the suit is on the coniract, the plaintiff must prove the work ;done, 
according to the agreement, and cannot recover by proving the use, and 
acceptance of the work, by the defendant. But when the suit is on a note, 
executed after the work was done, proof by the defendant that the work 
was not completed according to the contract, will merely reduce the reco- 
very pro tanto, but the plaintiff will be entitled to recover, as much as the 
work was reasonably worth. Jb. 735 


ATTACHMENT. 
1. In anaction for vexatiously sueing out an attachment, it is competent 
for the defendant to prove, in mitigation of damages, that the plaintiff was 
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indebted to him in Georgia, and that he ranaway from that State with his 
property to avoid the payment of his debts. Melton v. Troutman, 535 
2. Where the defendant in an attachment suit, brings an action vs. the 
plaintiff for maliciously suing out the attachment, and offers in evidence, 
in connexion with the answers of such plaintiff, to interrogatories filed in 
said suit, under the statute, the interrogatories and his own affidavit there- 
in, for the purpose of explaining the answers, without pointing out the ne- 
cessity of any explanation, or the particular part relied upon for the pur- 
pose, the court may properly reject the whole. Ib. 535 
3. An attachment returnable before a justice of the peace, cannot be quashed 
in the circuit court, to which an appea! is taken, from the judgment of the 
magistrate, because the attachment was not executed in the county in 
which it issued; the objection not having been taken before the justice. 
Slaton v. Apperson, 721 


BANK STATE, AND BRANCHES. 


1. All debts due the bank, after maturity, carry interest, at the rate of eight 
per cent. per annum. Br. Bank Mobile v. Strother, 51 
2. The banks of this state, cannot discount notes, or bills, at the rate of 
eight per cent. per annum, having a longer period to run than twelve 
months: nor can they extend a debt due them, and charge interest by 
way of annual discount, in advance. They may discount a bill, or note, 
having more thantwelve months to run, by aseertaining the present worth 
of the note, or bill, at eight per cent., for the time it hastorun. Jb, 51 
3. A discount of a note, made by calculating the interest for one year, and 
multiplying this sum by the number of years the note has to run, and de- 
ducting the amount thus ascertained, from the amount of the note, is ille- 
gal, whether made by a bank, or by an individual. Jb. 51 
4. The agents of the State Bank and its branches, appointed under the stat- 
ute, possess the same powers in executing process in favor of the bank, 
conferred on sheriffs, and are bound to observe the same rules. Morgan 
v. Doe ex dem. Ramsey, * 190 
5. Ina suit, by the Bank of the State of Alabama, or any of its branches, on 
a joint and several promissory note, or bill of exchange, judgment may be 
rendered, under the statute of 1840, requiring all the parties to be sued in 
the same action, against any defendant, whom the jury shall by their ver- 
dict find liable on it, although other defendants may make successful 
defence, and defeat a recovery against them. Bussey v. Branch Bank at 
Montgomery, 216 
6. An agent, appointed by the Bank of the State of Alabama, or one of its 
branches, under the statute of 1843, to execute the process, is the sheriff 
of the bank, and is invested with the power and authority to perform the 
duties of his office by deputy. Draine v Smelser § Henderson, ' 423 
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7. Under the joint resolution of the general assembly of the 3lst December, 
1842, the Bank of the State of Alabama, and its branches, have the power 
to purchase real estate sold under executions in their favor. Martin v. 
Br. Bank at Decatur, 587 


BANKRUPT, AND ASSIGNEE OF. 


1, The bankrupt act of 1841, does not restrain a creditor of one, who has 
availed himself of its benefits, from suing on his demand, but merely 
arms the bankrupt with a complete defence to the suit, until it is shown 
that his certificate was obtained by fraud, or that the debt comes within 
some one of the exceptions, mentioned in the act. Cogburn and Powell 
v. Spence and Elliott, 549 

2. If a creditor of one, who has taken the benefit of the bankrupt act, has 
reduced his debt to judgment, before the bankrupt obtains his certificate 
of final discharge, he will not be compelled to bring a new suit on the 
judgment, but may cause execution to issue thereon, subject to be set 
aside or quashed on the application of the bankrupt. Jb. 549 

3. An execution, issued on a judgment, which has been rendered against a 
bankrupt, before he obtains his certificate of final discharge, is not void, 
but voidable only, at the instance of the bankrupt. Jb. 549 

4. A decree in bankruptcy, will not protect the surety of a guardian of a mi- 
nor, on his official bond, against a statute judgment obtained against him 
as such surety, by the return of no property to an execution against his 
principal, though made after he obtained his decree in bankruptcy. T'ur- 
ner and wife v. Esselman, 690 

5. Aneffort being made to establish, that G. had obtained a decree in bank- 
ruptcy, fraudulently, G. offered to prove, that six months before the insti- 
tution of the proceedings in bankruptcy, one Shannon applied to him to 
borrow money; that G. informed him. he had none of his own, but had 
some belonging to one Simmons, which he had no doubt Shannon could 
get, if Simmons did not want it. At the termination of this conversation, 
Simmons rode up, and G. handed him a roll of money, supposed to be 
$100: held, that this testimony was properly rejected. Gilbert v. Brad- 
Jord, 769 

6. The creditor proved, that G., the year he applied to be declared a bank- 
rupt, had hauled with a dray, and team, managed by a slave named H., a 
large quantity of wood, which he sold for a considerable sum of money. 
To rebut this, G. offered to prove, that one S., at the time said hauling was 
done, had declared in his, G.’s presence, that the hauling was done on his, 
8.’s account: held, that the declarations of S. were properly excluded.— 
Ib. 77 

7. The creditor having proved, that one S., a few years after the bankrupt- 
cy, hired two slaves of L. G., who represented himself as the agent of the 
bankrupt in hiring the slaves, and that S. subsequently paid a part of the 
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hire, as hire to the bankrupt, and the residue to another person: held, 
that this testimony was competent, there being no specific objection to 
that portion of it, which established the agency of L.G. Ib. 770 
8 When a bankrupt’s discharge is impugned for fraud, the creditor may 
prove the possession of the property by the bankrupt four years after the 
bankruptcy, and the jury must determine whether the property was fairly 
acquired, or by a fraudulent concealment of his effects. Ib. 770 


BASTARDY, PROCEEDINGS IN. 


1, A judgment, in a bastardy proceeding, will not be reversed, because the 
judgment entry omits to state in whose favor the judgment is rendered. 
The statute determines, with unerring certainty, who is the plaintiff. Yar- 
borough v. Judge of Shelby Co., 556 

2. Where a defendant in a bastardy proceeding is in custody, when a judg- 
ment is rendered against him, it is not erroneous, for the court to order, 
that he remain in custody, until he gives the bond required by the statute. 
Ib. 556 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1, Where the holder declares upon one of a set of exchange, it is not ne- 
cessary to account for the non-production of the rest; any ground of de- 
fence which may arise in reference to another of the set, it devolves on 
the defendant to make. Hazzard v. Shelton, 62 

2, An allegation in a declaration, “that the notary, at, &c., aforesaid, made 
diligent search, and inquiry for the said acceptor,” is a sufficient allega- 
tion, that inquiry and search was made in Mobile, it having been previ- 
ously alleged, that the bill was directed to Charles Byram, Esq., Mobile. 
Ib. 62 

' 3. Where a notary public fails to give the indorser of a negotiable note the 

# notice requisite to charge him, the statute of limitations of six years (Clay’s 
Dig. 329, § 90) commences to run, in favor of the sureties on his official 

_ bond, from the date of the default, and not from the time of its discoyery, 
or the ascertainment of the damage, by the injured party. Governor v. 
Gordon, 72 

4. In a suit, by the Bank of the State of Alabama, or any of its branches, on 
a joint and several promissory note, or bill of exchange, judgment may be 
rendered, under the statute of 1840, requiring all the parties to be sued 
in the same action, against any defendant, whom the jury shall by their 
verdict find liable on it, although other defendants may make a successful 
defence, and defeat a recovery against them. Bussey v. Branch Bank at 
Montgomery, 216 

5. A bill of exchange, payable at sight, is entitled to days of grace, and a 
demand of payment, and notice to the drawer, without a previous presen- 
tation for acceptance, are insufficient to charge him. Hart v. Smith, 807 
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6. When a bill of exchange has been accepted by two persons, as partners, 
who at the maturity of the bill, have dissolved their partnership, and are 
also absent from Mobile, the place of their residence, a demand of pay- 
ment made of an agent of one of the partners, is sufficient. Brown v. 
Turner, 832 
See Gaming, 3, 4. 


CHANCERY. 


1, A court of chancery has jurisdiction to entertain a bill for a discovery 
of assets, which an administratrix has not returned in her inventory. Hun- 
ley et al. v. Hunley, 91 

2. Where a father went to live with his only son, who afterwards worked 
their slaves on the plantation of the son in consideration of which the son 
supported the father, after the death of the father, the son should be 
charged with the ,reasonable hire of the slaves, if he kept and employed 
them. Ib. 91 

3. When a patent issues to one, reserving the title of all others, whether le- 
gal, or equitable, derived from W. & Co., a court of equity will subject 
the legal title to a superior equitable title derived from W. & Co. Ha- 
den v. Ware, 149 

4. To authorize a court of equity to interfere, and grant relief for a mistake 
of law, the mistake must be so gross, and palpable, as to superinduce the 
belief, that some undue advantage was taken of the party, from imbecility 
of mind, or the exercise of improper influence. Jb. 149 

5. Where the specific execution of a contract would be decreed, between 
the original parties to it, it will also be decreed between the parties 
claiming under them by assignment, or in privity of estate, unless some 
new equity intervenes, which is insisted on in bar of the specific execu- 
tion. McMorris v. Crawford et al. 271 

6. Where a bill filed by T., and A. and G. R., against the M. and C. P. R. 
R. Co. and others, to foreclose mortgage executed by said Co. to T. on 
a certain lot of land, and an equitable mortgage, executed by said Co. in 
Philadelphia, to A. and G. R., on “the real and personal estate” of said 
company, to secure debts due by it to T., and A. and G. R., respectively, 
after describing three parcels of land owned by said company at the time 
of the execution of said equitable mortgage, avers, “that the company 
was also possessed of large quantities of iron of various descriptions, steam 
engines, cars, and various other chattels, which were pledged by said 
contract,” to A. and G. R: “that M. D. E. had converted the said chat- 
tels, or a large portion of them, to his own use, by selling the same, and 
receiving the proceeds thereof:” and the register, under a reference by 
the chancellor, reports a certain sum due to T. on the Ist January, 1847, 
and another sum due to A. and G. R., on the 3lst December, 1843, subject 
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to two credits of subsequent dates, and that these sums must draw inter- 
est to the 10th April, 1847, the time of the report: and the chancellor 
thereupon orders and decrees, that the “ defendants” pay the amounts so 
reported, into the hands of the register, by the first day of May next there- 
after, and on their failure to do so, the register shall proceed “to sell the 
property described in complainants’ bill, and mortgages and exhibits, or 
so much thereof as shall be necessary to satisfy the complainants’ debts, 
and interest, and costs of suit,” &c. The decree is erroneous—l. Be- 
cause it is incomplete. 2. For want of certainty. Mobile and C. P. R. 
R. Co.v. Talman and Ralstons, A73 
7. Ifa party having a defence, which is available, either ina court of law, or 
a court of equity, elects to assert it in the former, and fails, he ig conelud- 
ed thereby from insisting on it, in the latter tribunal, unless he can show 
some special ground for its interposition, such as, fraud, or accident, un- 
mixed with negligence on his part, by which it was rendered unavailing : 
but an unsuccessful attempt to assert, in a court of law, a defence purely 
equitable, is not an estoppel in a court of equity, JVelson and Hatch », 
Dunn et als., 502 
8. Itis a general rule, that where a court of law has first taken cognizance 
of a matter, of concurrent jurisdiction, a court of equity cannot interfere : 
but if the plaintiff at law files his bill, and submits the matter in controver- 
sy toa court of chancery, such court, the defendant.not objecting, will re- 
tain jurisdiction of it, and proceed to do full justice between the parties. 
db. 502 
9. lf a complainant in a bill admits an indebtedness by him to the defend- 
ant, a court of equity will not become active in his behalf, unless she pays, 
or offers to pay it, as the court may direct; but in a bill for an account, it 
is not necessary, that the complainant should offer to pay whatever balance 
may be found against him. Jb, 502 
10. Where N. and H. purchased from A. H. a plantation and slaves, and ex- 
ecuted to him their notes, and a deed of trust, on the property, to secure 
their payment, and A. H. assigns a part of said notes to D., in trust; to se- 
cure certain debts, due by A. H. to sundry creditors, and N. becomes the 
bona fide holder of a portion of the debts, to secure which said notes of N. 
& H. were assigned by A. H. to D., and D. sues N. & H. on said notes, a 
court of chancery, on a bill, filed by N. & H. against D., will restrain him 
from collecting out of them, such portion of said notes, as when collected, 
D. would have to pay over to N. Jb. 502 
li. If N. & H. have two funds, as security for their debt, D. having an inter- 
est in one only, can compel N. & H. in equity, to resort to the other fund 
Jirst, if it be necessary to do so, for the satisfaction of the debts of both. 
Jb. 502 
12, A court of equity cannot interpose by injunction, to sestrain a plaintiff, 
Vol. 15—109 
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who has obtained judgment, on a writ of forcible entry and detainer, from 
having restitution of the possession, notwithstanding he is insolvent, and 
the complainant holds the undisputed legal title to the land. Hamilton et 
al. v. Adams, 596 
13. When a woman marries, after the execution of a mortgage, by her hus- 
band, on land, a court of chancery, whilst it makes the security available 
to the mortgagee will take care that the interest of the widow is not affect- 
ed, more than is necessary to secure the payment of the debt. Fry v. 
Mer. Ins, Co., 810 
See Husband and Wife, 6, 7. 
See Orphans’ Court, 6. 
See Partners and Partnership, 1, 2. 


CHOSE IN ACTION. 


1, The transferror of a chose in action, is an incompetent witness to establish 
the claim, Clifton et al. v. Sharpe, 618 


CONSTITUTIONAL LAW. 


1. The actof February 18th, 1848, “ prescribing and regulating the fees of 
the judges, and clerks of the county courts of this state,” operates, as well 
on the judges in office at the time of its passage, as on those subsequently 
appointed. Benford v. Gibson, 521 

2. Appointments to public offices, created by a state legislature, are not con- 
sidered contracts, in the sense of that term, as used in the 10th section, 
‘of the Ist article of the constitution of the United States. Jb. 521 

3. The legislature of a state may increase or diminish the compensation, al- 
lowed its public officers, without any other restraint, than that imposed by 
its own constitution. Jb. 591 

4, The act of February 18th, 1848, “ prescribing and regulating the fees of 
the judges, and clerks of the county courts of this state,” does not violate 
any provision of the constitution of this state, or of the United States — 


bb. “f 521 
5. The authority conferred, by the 13th section of the act of the 6th March, 


1848, “ toregulate permanently the 16th section fund” is the exercise of 
a power beyond the functions of legislation, and is of consequence inope- 
rative. Hardy et als. v. Br. Bank at Montgomery, 7% 


CONTEMPT. 


1. Whether, if one person uses the name of another, without his knowledge 
or consent, in a suit, in the subject matter of which, he has not, and never 
had any interest, such person would not be liable to attachment, as for a 


contempt—quere. Scott v. John, 566 
CONTRACT AND AGREEMENT. 
1. Where, by a law of the University of Alabama, duly published, its tutors 
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are required to hold their offices for the term of two years, unless permit- 
ted by the executive committee to resign, and by one of its ordinances, 
their salaries are fixed at $1,000 per annum, the election of a tutor, and 
his acceptance of the office, whilst such law and ordinance are in force, 
constitute a contract between him and the University, and the latter can- 
not, within the two years, reduce this salary, without his consent. Univer- 
sity v. Walden, 655 
See Consideration, 4. 


CONSIDERATION. 


1. A recital in an assignment of a land certificate, that it was transferred 
for a valuable consideration, is not evidence against one, who was a cred- 
itor of the assignor, at the time. The burthen of proving the considera- 
tion is cast upon the grantee. Falkner v. Leith & Jones, 9 

2. If McG., having purchased, at execution sale, the equity of redemption of 
F. in a tract of land, which F. had previously mortgaged to G. as security 
for a debt, agrees with F. to divide with him the rents of the land; so long 
as he retains the control of it, in consideration, that F. will defend a bill 
of foreclosure, filed by the administrator of G., and furnish proof, that will 
reduce the debt of G. to one half the amount claimed, and, in pursuance 
thereof, F’. files his answer to the bill, but fails to furnish any proof what- 
ever, and a decree is rendered for the full amount, it is such a failure of 
consideration, on the part of F., as discharges McG. from his contract.— 
McGehee v. Walke, 183 

3. In determining, whether an agreement by a creditor to accept from his 
debtor a less sum, than he owes, in full satisfaction of the debt, is without 
consideration, the insolvency of the debtor, at the time, can have no in- 
fluence. His obligation to pay is not impaired by his insolvency. Pear- 
son & Fant v. Thomason, 700 

4, H. desiring to rent a store for the year, obtains from B. & S., the respec- 
tive owners of two, the refusal of them, at the priees fixed upon each, viz; 
' Bs at $1,500, and S’s at $1,200; McK. & Bro. desiring also to rent one 
of the same stores, apply to B. & S. respectively, for that purpose, each of 
whom informs them of his promise to H., and declines renting to them: 
McK. & Bro. then call upon H., who consents to waive, in their favor, 
the privilege accorded to bim by S., on the condition, that they will pay 
him, $150, it being one half the difference between the prices of the two 
stores, to which they agree: H. thereupon rents, and occupies for the 
year, the store of B., and McK. & Bro. rent, and occupy for the same term, 
the store of S.: Held, that the contract of McK. & Bro. is founded on a 
sufficient consideration to support an action thereon, instituted against 
them, by H. McKeen & Bro. v. Harwood, 792 


See Marriage and Marriage Settlément, 3. 
See Pleading, 2. 

























































868 INDEX. 





CORPORATION. 
1. An inaglvent corporation, cannot, by resolution or otherwise, give away 
the belonging to it, to the prejudice of creditors ; and any arrange- 


ment entered inte between the corporation and its stockholders, with the 

_ view of defeating the claims of creditors, by which the stockholders were 
allowed to purchase up depreciated and repudiated claims, and thus to ex- 
tinguish their indebtedness for stock, would be void, both at law and in 

*» @quity. But a company having various debtors, as well as creditors, may 
provide, that if the evidence of the debts due by it are obtained by its 
debtors, and filed for cancellation, the one shall extinguish the other.— 
Goodwin et al. v. McGehee et al. 233 
2 A Corporation, like an individual petson, may cancel a debt due it, by 
setting off a debt from the corporation to the same person; whether the 
debt be due from a stockholder for stock, or on any other account. Jb. 232 
3. A corporation is capable of making every species of deed, and, though by 
special permission in its charter, it is empowered to mortgage its effecta 
for 2 particular purpose, this will not take away, or abridge, its general 
power to execiite mortgages for the benefit of creditors. Mobile and C. 
P. R. R. Co. v. Tulman and Ralstons, 472 


COSTS. 

}. If a person, not a party to the record, causes an execution to be issued, in 
the name of a dead plaintiff, and levied on property, to which a claim is 
interposed, he cannot be compelled, by process of attachment, to pay the 
costs of the claim suit, it not appearing, that he was a gratuitous volun- 
teer, or that he was aware, at the time, of the plaintiff’s death. In such 
a case, the liability of the party must be fixed by suit in the ordinary 
mode. Scott v. John, 566 

See Divorce, 5. 
See Practice in Chancery, 18. 


COURT, SUPREME. 
1. An amendment of an error in the original judgment, cannot be made in 


_ the supreme court. Stephens et al. v..Norris, Stodder & Co., 79 
2. The decision of the supreme court made in a cause, is the law of that 
particular case. Goodwin et al. v. McGehee, 232 


COURT, CHARGE OF. 


1, In & suit against two, the admissions of one defendant are competent tes- 
timony. If the co-defendant desires to avoid the effect which such ad- 
mission may have upon him, he should ask a charge of the court. Falkner 

v. Leith & Jones, 9 

9. Where there i is no conflict in the testimony, it is not error in the primary 
court, to charge the jury, thet under the proofs, the defence set up is, or is 
not sustained. Gillespie et ul. v. Battle, - 276 
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COURT, CHARGE OF—conrtinugp. 


3, Where, in action of trespass vi ef armis against J and A, there are any 
circumstances detailed in evidence, from which the jury might reasonably 
infer the participation of J in the trespass, it is not error to refuse to charge 
the jury, that they ought to find the defendant J not guilty. Jones & Ab- 
ernathy v. Welch, 306 

4. In an action of trespass against an officer, and the plaintiff in an exeeu- 
tion, for illegally selling property under it, it is not error to instruct the 
jury, that they may look to the facts, that the latter was the plaintiff in the 
execution, and that he had just before the sale, delivered to the officer a 
blank paper, with his signature thereon, as circumstances, in connection 
with the other proof, tending to show, that the sale was made under his 
directions. Jb. 306 

5. It is not error to charge the jury, “that if they believed, from the testi- 
mony, that the defendant played cards at the house mentioned by the wit- 
ness, and that it was, at the time, a house to which people did resort, then 
the defendant was guilty.” Cameron v. T'he State, 383 

6. The genuineness of a receipt being in issue, the court charged the jary, 
“that if the evidence, although it preponderated in favor of the receipt 
being genuine, still, if upon a fair and full examination of it, their minds 
were left in a state of doubt, and uncertainty, as to its being genuine, 
they should find in favor of the plaintiff upon that point.” Held, that this 
charge could not be supported, as the jury were authorized to infer, that 
demonstrative evidence was required, and that moral evidence wéS insuffi- 
cient. Hopper, adm’r, v. Ashley, 457 

7. Where illegal testimony has been admitted by the court, nothing short of 
a direct, and unequivocal charge to the jury, that they must disregard the 
illegal proof, car cure the error of its admission. Carlisle v. Hunley, 623 

8. When instructions to the jury actually given, are excepted to as mistaking 
the law, no part of the testimony need be stated, to authorize the appellate 
court to revise the case, upon the bill of exceptions. Tharp v. State, 749 


CRIMINAL CASES AND PROCEEDINGS IN. 


1, Upon the indictment of a slave, for the murder of a white man, a finding 
by the jury, that the prisoner is “ guilty of voluntary manslaughter,” is 
sufficient to authorize the court, to sentence the slave to the punishment 
of death. State v. Stephen, 534 

2. Upon the examination of one charged with a criminal offence, the testi- 
mony of a witness was reduced to writing, or se much thereof, as the com- 
mitting magistrate considered material, the accused being present, and 
cross-examining the witness. The witness died, and the minutes of the 
examination being lost, and not being found, either in the office of the 
magistrate, or in the court where the indictment was pending: held, that 
as only so much of the testimony, as the magistrate deemed material, had 
been committed to writing, he could not be called on to prove the sub- 
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CRIMINAL CASES, &c.—conrtinvuep. 


stance of the testimony thus reduced to writing, without also proving 
what was omitted to be inserted. Quere: was there a sufficient predi- 
cate laid for the introduction of the secondary evidence, without proving, 
that the magistrate had returned the paper to the court, where the indict- 
ment was found? T'harp v. State, 749 
3. When it is necessary to prove a guilty knowledge on the part of the ac- 
cused, it is sometimes allowable to give evidence of other offences com- 
mitted by him, though not charged in the indictment, as in the case of 
forgery, and uttering counterfeit coin. 1b. 749 
See Indictment, 1, 2. 
See Recognizance, 1, 2, 3, 4, 5. 


CROSS BILL. ; 


1. Across bill, formal in other respects, but which omits the prayer, that 
it be allowed as such, and heard with the original bill, is amendable, and 
on an application to the chancellor, in vacation, to dissolve the injunction, 
should be regarded by him, pro hac vice,as amended. Such bills are treat- 
ed with greater indulgence than original bills. JVéelson and Hatch v. Dunn 
et als. 501 

2. A cross bill isa mode of defence, and is dependent on the original bill, 
forming with it, but one suit, and, although its allegations must relate to 
the subject matter, it is not restricted to the issues, of the original bill. 
Ib. 501 

3. It is not necessary, that a cross bill should alledge any ground of equity, 
as against the complainant in the original bill, to give the court jurisdic- 
tion. Jb. 501 

4. A plaintiff in a cross bill is not allowed toycontradict his answer to the 
original bill : if he has made a mistake as to the facts in his answer, the 
only mode of correcting it, is by application to the court for leave to amend 
it, or to file a supplemental answer, and not by the exhibition of a cross 
bill. Graham et al. v. Tankersley, 634 

DAMAGES. 

See Warranty, 2, 3. 

DEEDS AND BONDS. 

1. An instrument, with a scroll attached to the name of each of the signers 
thereof, having the word “seal” written within, and in which the parties 
“ bind and oblige themselves,” &c., and use the terms, “the condition of 
the above obligation,” &c., and which provides, that, upon performance of 
the condition, “the above obligution to be void,” imports on its face to 
be under seal, and will be taken, deemed and held, to be a sealed instru- 
ment. Lindsay and Atkinson v. The State, 43 

2. Where a deed is found in the hands of the grantee, and the possession of 
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DEEDS AND BONDS—conrinuep. 
the lands conveyed by it, is quietly enjoyed by him, and those claiming 
under him, for more than twelve years, the presumption of law is, that 
there was a due delivery of the deed. M¢eMorris v. Crawford, 271 


DEEDS OF TRUST. 


1. D, in 1841, with the assent of his creditors, executed to H a deed of trust 
for their benefit, by the terms of which H is required to sell the property, 
for one third cash, and on a credit of one and two years, for the balance. 
H sells it on a credit to the first of January, 1843, for an amount more 
than sufficient to pay all the debts, and on the expiration of the credit, 
without the consent of the creditors, extends the time of payment from 
five to seven years. H then made a settlement with all the creditors, ex- 
cept S, and on the Ist July, 1846, upon an accounting with S, executed to 
him an instrument specifying the amount due him from the trust fund up 
to that date. Held—1. That S can maintain an action of assumpsit against 
H, for money had and received to his use. 2. That proof of payment made 
by H to 8, prior to the Ist July, 1846, on his debt, unaccompanied with 
any evidence tending to show a mistake in the settlement made on that 
day between H and 8, was properly rejected. 3. That the undertaking 
of H, is not to answer for the debt or default of another, but to discharge a 
debt out of funds placed in his hands for that purpose, by the debtor.— 
Hughes v. Stringfellow, 324 

2. Where C. executes a deed of trust to indemnify K. against loss, as his 
security ona note, with power of sale, whenever a judgment on the note 
is rendered against K., and K. before the maturity of the note purchases, 
or pays it, a court of equity will enforce the deed for the benfit of K., to 
the extent of his disbursement in the purchase or payment of the note,— 
Graham et als. v. King, Pa 563 

3. Where two successive deeds of trust are executed for the same property, 
to the same trustee, but for the benefit of different cestui que trusts, and the 
trustee sells it under the junior lien, the purchaser acquires by his pur- 
chase the equity of redemption of the grantor in the property, and it is er- 
ror in the chancellor, on a bill filed to enforce the prior lien to decree the 
title of the purchaser null and void. Jb. 563 

4. P. C. H. executes a deed of trustto M. H. H. for a number of slaves, to 
protect him from liability as his security on a note held by the bank— 
some of the slaves are sold by the sheriff under older liens, and M. H. H. 
purchased them—the remainder are sold, for the purpose of paying said 
note, by the register, and under a decree in chancery, rendered on a bill 
filed by M. H. H. against P.C. H.and A. The bank assents that the re- 
gister’s sale may be on a credit, the purchaser giving notes wirh approved 
security—C. became the purchaser, and gave M., S., C., and S. as securi- 
ties, to whom M. H. H. and C. execyted a deed of trust on all the slaves, 
as well those sold by the sheriff, as those sold by the register, for their in- 
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DEEDS OF TRUST—continvurep. 
demnity, and in it, the previous deed from P. C. H. to M. H. H. is recited. 
The bank afterwards procures an execution in its favor against P. C. H. 
founded on another and distinct debt, to be levied on the slaves sold by 
the sheriff, and M. H. H. interposesa claim. Held: 1st. That the chan- 
cery proceedings are not evidence against the bank. 2d. That the assent 
of the bank to a sale by a register on a credit, did not make it a party to 
the chancery proceedings, nor can it affect its right to subject the slaves 
levied on, to its execution. 3d. Thatthe recital of the deed from P. C, 
H. to M. H. H. in the deed from M. H. H. and C. to M., S., C. and S,, is 
not evidence to show title in M. H. H., but that if he relied on his deed from 
P. C. H. he should have proved not only its execution, but the considera- 
tion thereof, by legal evidence. 4th. That neither the chancery proceed- 
ings, the action of the bank at the register’s sale, nor the deed to M.,S., 
C. and S. separately or collectively, could estop the bank from contesting 
the title of M. H. H. to the slaves in controversy, norare they evidence to 
show that the title had passed from P.C.H. Hooks v. Branch Bank at 
, 609 
See Evidence, 9. r 


DEEDS, AND REGISTRY OF 

1. A deed made in Georgia, by which in contemplation of marriage, slaves 
are conveyed to trustees, in trust for the separate use of the wife, is not 
such an instrument, as is by law required to be recorded, on the removal of 
the property to this State. Smith v. Ruddle et al. 28 

2. To admit a deed to record, on proof of a subscribing witness, it raust ap- 
pear from the probate, that the witnesses subscribed imthe presence of the 
maker of the deed, and in the presence of each other ; and on the day and 
year mentioned in the deed. Dolin v. Garth. 758 

DEBTOR AND CREDITOR. 

1. If a senior judgment creditor instructs the sheriff to hold up the execu- 
tion issued thereon, it is fraudulent in law, as against subsequent judg- 
ment creditors, and will postpone the lien of his judgment on the real es- 
tate of the debtor in favor of junior judgments, upon which executions 
have issued, and been served, before a second execution is sued out on 
the elder judgment. Patton v. Hayter, Johnson & Co., 18 

2. A voluntary conveyance is good, as well against subsequent purchasers 
from the grantor, with notice, as against subsequent creditors, unless it 
be shewn that it was intended to defraud creditors. Corprew v. -irthur 
et als. 525 

DEMAND. 

1. The plaintiff is not confined to the proof of the demand, at the time stated 
in the notice. Proof of demand at any time after the receipt of the mo- 

. ney by the sheriff, and before the motion, will be sufficient. Evans v. 
Bank of the State et al. 81 
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DEMURRER. 

1, The want of profert, in a declaration of the instrument sued on, could only 
be reached at common law by special demurrer, and, since the passage of 
the statute requiring all demurrers to be general, a defect, that before 
could be reached in no other way than by special demurrer, is cured, and 


cannot be assigned as cause of demurrer. Strange v. Powell, 452 
2. A plea pleaded by its name, without consent to receive it in that form, is 
bad on demurrer. Shields v. Byrd, 818 


DEMURRER TO EVIDENCE. 

1, The plaintiff having proved, that the defendant received from him for col- 
lection, on the 20th February, 1839, a promissory note; that the maker of 
the note was solvent at the time, and continued so until the year 1843, 
being in possession of property, and money having been made out of him 
by suit, during that time, and that a demand had been made of him forthe 
money a few days before the institution of the suit, on the 31st March, 
1848, and the defendant having demurred to the evidence: held, first, 
that the court was justified, under the testimony, in rendering judgment 
for the plaintiff, but was not authorized, without further proof, to assess 
the damages, with which the defendant was chargeable, for interest on 
the debt collected by him. Boyd v. Gilchrist, 649 

DEPOSITION. 

1. Ifa part of a deposition is legal, and a part, illegal evidence, and a party 
object to it asa whole, it is not error in the court to overrule the objec- 
tion. In sucha case it is the duty of the objecting party to point out the 
particular portion of the testimony that he deems illegal. Melton y. Trout- 
man, 535 

2. It is no ground for taking the deposition of a witness, to be read in a suit 
depending in Choctaw county, that the witness resides in Mobile; though 
Choctaw was taken in part from Washington county, where such a privi- 
lege exists. Brown v. Turner, 832 


DIVORCE AND ALIMONY. 


1. In a bill for divorce, an averment of the marriage, of the residence of com- 
plainant in this state for three years, next preceding its exhibition, and of 
the abandonment of the husband, for the space of three years, without the 
intention of returning, is sufficient. The readiness and willingness of 
complainant, at all times during the abandonment, to receive and live with 
her husband, need not be averred. Gray v. Gray, 779 

2. A wife is not entitled toa divorce from her husband, on the ground of aban- 
donment for three years, without the intention of returning, where, by her 
conduct, she has driven him from her society, and has continuously deni- 
ed him the locus penitentiae, and privilege of returning. In such a case 
her consent to the separation must be intended. 7, 779 

3. Declarations made by the husband, of his intention not to live with his 


Vol. 15—110 
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DIVORCE AND ALIMONY—conrtinvep. 


wife, can not operate as an estoppel, in a suit for a divorce, instituted a- 
gainst him by the wife, on the ground of abandonment. Jb. 779 
4. Where a wife refuses to accept the provision, made for her support, by 
the husband, but elects her own place of residence, in contravention of his 
wishes, she can not complain, that he does not provide for her. Jb. 779 
5. Under our statutes, the reason of the English rule, that the wife is a pri- 
vileged suitor, as to costs, does not apply, and a court of chancery may, 
as in other cases, tax the prochein ami of the wife, with the costs of a 
suit instituted by her, for a divorce from her husband. Jb. 779 


DOWER. 


1. It is error to decree to a widow a sum certain, in lieu of dower, to be 
raised by sale of the estate to which the dower attaches. The decree 
should be for the payment annually of the sum ascertained to be the an- 
nual value of the dower interest. Potier and McCoy v. Barclay and Hus- 
band, 439 

2. A marriage solemnized in accordance with our statute, between parties 
capable of contracting, with their free, full and mutual consent, is com- 
plete, without cohabitation, and entitles them respectively, to all the rights 
incident to that relation. Jb. 439 

3. When a marriage is contracted and solemnized in good faith, the subse- 
quent refusal of the wife to live and cohabit with the husband, will not 
work a forfeiture of her right to dower, at his death, in the lands, of which 
he was seized during the coverture. Ib. 439 

4. Dower is a legal right, and whether application is made for its allotment 
to a court of equity or a court of law, the principle of decision is the same. 
When the right is consummated by marriage, seizin, and the death of the 
husband, the statute makes it imperative on the court to allot it. Jb. 439 

5. When a widow files her bill to have dower allotted her, and during the 
pendency of the suit, intermarries, it is not error to make her husband a 
co-complainant. Jb. . 439 

6. When compensation is made in money, in lieu of an assignment of dow- 
er, the decree should not be for a gross sum, but for the payment annual- 
ly, of the sum ascertained to be the annual value, of the dower interest. 
Fry v. Mer. Ins. Co., 810 

7. At common law, the widow is entitled to dower, in those estates, only, of 
which the husband, during the coverture, was invested with the legal ti- 
tle. Crabb v. Pratt and wife, 843 

8. Under the statute, (Clay’s Dig. 157 § 36) the widow is entitled to dower, 
in those estates, the legal title to which, at the time of his death, is held 
by another, for the use or in trust for the husband, but she is not dowable 
of an imperfect equity. Jb. 843 
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EJECTMENT AND TRESPASS TO TRY TITLE. 


1. In an action of ejectment, if the plaintiff shows a superior legal title, un- 
less estopped from asserting it, he must recover, whatever may be the 
equities of the parties. Mitchell v. Robertson, 412 

9. A judgment, in an action of trespass to try titles, is not conclusive, either 
upon the plaintiff, or the defendant, in a subsequent suit for the same land. 
Ib, 412 

3. Where a defendant in an action of trespass to try titles, in which a judg- 
ment has been rendered against him for the recovery of the land, and 
damages for its occupancy, sues out a writ of error, and dies, the suit must 
be revived in the [names of the heirs and personal representatives of the 
deceased. Jordan v. Abercrombie and Thompson, 580 

4. A bond for title to land, though coupled with the possession, is but an e- 
quitable title, and cannot be set up as a bar to a recovery in ejectment.— 
Doe ex dem. Nickles v. Haskins, 619 


ERROR. 


1. A judgment will not be reversed for an error that works no injury to the 
party against whom it is committed. Lindsay and Atkinson v. State, 44 
2. A judgment nisi on a forfeited bond which recites, that the defendant, to 
secure whose appearance such bond was executed, “being called, came 
not, but made default,” without specifying the particular charge, that he 
was called to answer, is fatally defective, and a judgment final rendered 


thereon, is erroneous, Jb, 44 
3. It is no ground for a reversal, that a reference to the master was prema- 
turely made. Br. Bank Mobile v. Strother, 52 


4. A decree of an orphans’ court, which ascertains the interest of the several 
distributees of an estate, and directs their respective distributive shares 
to be set apart by commissioners, is such a final decree, as will authorize 
the revision of it on error. Andrews, adm’r, v. Hall et al. 85 

5. Where on the trial of a suggestion against a sheriff and his sureties for 
the failure of the sheriff to return an execution, a jury is impaneled and 
sworn to assess the damages as well fora failure to “execute,” as for a 
failure to return the execution, and judgment is rendered on the verdict, 
such judgment is erroneous and cannot be sustained. Garey et al. v. Ed- 
wards and Allen, 106 

6. If a defendant has had the benefit of his defence, under the general issue, 
this court will not reverse the cause, because the court below may have 
erred, in sustaining a demurrer to a special plea, setting up the same de- 


fence. Gillespie et al. v. Battle, 276 
7. An error, that works no injury to the party complaining of it, is not a 
ground of reversal in an appellate court. Bush v. Bradford, 317 


8. Where a defendant, in an action of trespass to try titles, in which a judg- 
ment has been rendered against him for the recovery of the Jand, and 
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damages for its occupancy, sues out a writ of error, and dies, the suit 

- must be revived in the names of the heirs and personal representatives of 
the deceased. Jordan v. Abercrombie and Thompson, 580 
9, An appellate court will not, in an indirect proceeding, undertake to decide 
upon the equity of a bill in chancery, or the propriety of an order made 
thereupon. State v. Judge Orphans’ Court of Macon, 740 
10, A writ of error will not lie to revise the action of an orphans’ court, in re- 
fusing to set aside and vacate a decree, rendered at a previous term.— 
Crothers v. Ross’s distributees, 800 


See Amendment, 1. 


ESTATES OF DECEASED PERSONS. 


1. Whether, if, after the death of his intestate, the personal representative 
pays a balance of purchase money, due upon real estate, purchased by 
the intestate, in his life time, and which constitutes a lien on the estate, 
the distributive share of the heir at Jaw, in the personality, wil! not be 
chargeable therewith, quere? Crabb v. Pratt and wife, 843 


ESTATES TAIL, AND REMAINDER. 


1. A will, by which two slaves were given to J. M., a married woman, “ dur- 
ing her life, then to her bodily heirs. 1f there shou!d be no heirs, for said 
. hegroes and increase to go back to the heirs, and an equal division made 
amongst the heirs ””—uncontrolled by any other clause in the will, show- 
ing that by the term bodily heirs, the testator meant chi/dren, vests the ab- 
solute estate in the first taker. Machen v. Machen, 373 
2. The slaves having been delivered to the legatee, by the executor of the 
testator, the entire property vested in the husband; and the repeated de- 
clarations of the husband, that the slaves belonged to the wife, will not 
vest the title in the wife, or prevent the executor of the husbannd, after 
his death, from recovering the slaves. Ib. 373 
3. M. M. executes a deed, by which, she “ gives, grants and bequeatlis, tinto 
W. S. and N. A. 8.,” together .with “all the heirs of P. S.’s body, the sole 
right and title” to a female slave, and her increase, “ to be the only right, 
and property of all her, the said P. S.’s children:” and warrants the title 
“to the aforesaid P.S.’s heirs forever.” Held: that the deed vests the 
title to the slave immediately in the donees, who at the time of its deliv- 
ery were capable of taking, and, it creating no trust, the after born chil- 
dren of P. S. can take no interest under it. Thomas et al. v. Denton 
et al. 583 
4. A deed, by which a slave is conveyed to B., in trust, “ for the use of M. C., 
wife of T. A. C., during her natural life, and, after her death, said slave to 
be the joint property of the heirs of the body of said M. C., vests the entire 
éstate in M. C., and the slave, being reduced to the possession of the wife, 
becomes the absolute property of the husband. Lenoir v. Rainey, 667 

















ESTOPPEL. 


1. Admissions, or declarations, will not operate an estoppel against the par- 
ty making them, unless.he derives some advantage, or gains some object 
thereby, or the opposite party is induced to act upon it, or sustains some 
injury in consequence of trusting to its truth. Hunley et al. v. Hunley, 92 

2, Are not the stockholders in a corporation, which has by its regularly au- 
thorized agents created a lien on its effects in favor of a third person, estop- 
ped from asserting a lien created by said corporation in their favor? quere. 
M. and C. P. R. R. Co. v. Talman and Ralstons, 472 

3. Admissions, or declarations, which have not been acted on by another, uo 
been productive of injury to him, do not estop the party making them, 
from showing the truth to be otherwise. Carter v. Darby, 696 

4. Where a suit is instituted by one, having the beneficial interest in 
a note, in the name of the payee, who is dead, for the use of the former, 
and the defendant appears, and suffers a judgment nil dicit to be rendered 
against him, he is estopped from afterwards moving to vacate the judgment 
on account of the death of the nominal plaintiff: and a security of the de- 
fendant in such a case, is as much concluded by the judgment as the de- 
fendant himself. Powell v. Washington and Brock, 803 
See Deeds of Trust, 4. 


EVIDENCE. 


1, Neither the acts, or declarations, of a debtor, subsequent to the institu- 
tion of a suit against him, to recover a tract of land sold under execution, 
can be given in evidence against the creditor. Falkner v. Leith & Jones, 9 

2. A recital in an assignment of a land certificate, that it was transferred 
for a valuable consideration, is not evidence against one, who was a cred- 
itor of the assignor, at the time. The burthen of proving the considera- 
tion is cast upon the grantee. Jb. 9 

3. In a suit against two, the admissions of one defendant are competent tes- 
timony. If the co-defendant desires to avoid the effect which such ad- 
missions may have upon him, he should ask a charge of the court. Jb. 9 

4. The widow of a decedent is a competent witness in a controversy, involv- 
ing the amount of advancements for which each of the several distributees 
is accountable. Andrews, adm’r, v. Hall et al. 86 

5. Where testimony is introduced by a defendant, tending to prove false re- 
presentations by the plaintiff, in a sale of blooded stock, as to age and 
soundness, it is competent for the plaintiff to repel the presumption of 
fraud, to show that he informed the defendant, after the sale, of an error 
in his representations, and offered to take back the property, which offer 
the defendant rejected. Bush v. Bradford, 317 

6, E, was indebted to A, by note, in the sum of $280. As an off-set against 
this note, F’, transferred to E, a note which he held on A, for $300, but A 
was not present, nor was E acquainted with the hand-writing of A. F 
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handed back the note of A, to F, that he might exchange it with A, for the 
’ note of E, for $280, anda few days thereafter, F handed to E his note for 
$280. Held, that this testimony was not sufficient to establish the genu- 
ineness of the signature of A, to the note of $300. Hopper, adm’r, v. 
Ashley, 457 
7. A witness who has seen a party write once, but who says he does not 
know his hand-writing, may be asked, “has the hand-writing which you 
have seen, made any impression of the general character of his hand- 
writing upon your mind? If yea, does the signature of the writing pre- 
sented to you, make an impression on your mind, amounting to a belief, 
that the writing shown you, is the writing of the plaintift?” 16. 457 
8. The genuineness of a receipt being in issue, the court charged the jury, 
“that if the evidence, although it preponderated in favor of the receipt 
being genuine, still, if upon a fair and full examination of it, their minds 
were left in a state of doubt, and uncertainty, as to its being genuine, 
they should find in favor of the plaintiff upon that point.” Held, that this 
charge could not be supported, as the jury were authorized to infer, that 
demonstrative evidence was required, and that moral evidence was insuffi- 
cient. Jb. 457 
9. The declarations of one in possession of personal property, tending to im- 
pugn the validity of a deed of trust, which he had previously executed, 
and under which the claimant, (against whom the testimony is offered,) 
deduces his title, is inadmissible. Weaver v. Yeatmans, 539 
10. The declarations of a vendor are not admissible evidence against his ven- 
dee, without first establishing facts, from which an inference may fairly be 
deduced, that there was a combination between vendor, and vendee, to 
defraud the creditors of the former. 1b. 539 
11. The petition of an administrator for the sale of land, being lost, or mis 
laid, the testimony of the judge of the court cannot be received, that the 
petition was in fact different from the recital of it in the orders of the 
court, setting forth the grounds get forth in the petition, for the sale of the 
land. Heirs of Bishop v. Hampton, 761 
12. When a defendant when applied to for a deed, denies having it in his pos- 
session, and expresses his belief that it is in the register’s office, where an 
ineffectual search is made for it, and also in the office of a lawyer, who 
once had it in possession, a sufficient predicate is laid for proof of the 
deed, by a certified copy, and no notice to the party to produce the deed, 
is necessary. Shields v. Byrd, 818 
13. In an action for money had, and received, on the common counts in as- 
sumpsit, it is admissible to prove, by the admission of the defendant, that 
a receipt given by the defendant to the plaintiff, for the collection of a 
note therein described, in which the plaintiff, Malcolm G., was described 
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EVIDENCE—conTINvEp. 
Macom G., was intended for the christian name of the plaintiff. Boyd v. 
Gilchrist, 849 
See Practice at Law, 5, 6. 
See Slander, 3, 4, 5, 6, 7, 8. 

EXCEPTIONS, BILL OF. 


i. A bill of exceptions is to be taken most strongly against the party except- 
ing, and all reasonable presumptions will be indulged by an appellate 
court in favor of the judgment of a subordinate tribunal. Patton v. Hay- 
ter, Johnson & Co., . 18 

2. If an alternative state of facts is presented for the determination of the 
primary court, one of which will sustain, and the other reverse its judg- 
ment, it devolves upon the party against whom its decision has been made to 
negative, in his bill of exceptions, either by positive statement, or by a 
recital of all the evidence, the alternative which supports the judgment.— 
Ib. 18 


EXECUTION, PROPERTY EXEMPT FROM. 


1, A defendant in execution, may sell articles exempt by law from sale by 
execution, after the execution comes to the sheriff’s hands, and convey a 
good title to the purchaser. But if the thing received as an equivalent, 
or in exchange, is not also exempt from levy, or sale, it may be levied on, 
Pool v. Reid, 826 


EXECUTION, WRIT OF. 


1, Land acquired by entry, and for which a receipt of full payment has been 
executed by the register, vests such title in the person fo whom it is giv- 
en, as may be sold under execution at law. Falkner v. Leith & Jones, 9 

2. Where a plaintiff suffers a term to elapse between the return of his first 
execution, and the issuance and delivery to the sheriff of an alias, the lien 
of the first is lost and a junior execution issued and delivered to the sher- 
iff, before the alias is sued out, acquires a superior lien. Br. Bank Mont- 
gomery v. Broughton and Duprey, 1 

3. Although, when property is levied on under an execution, and bond is 
given to try the right, it is in the custody of the law, and not subject to 
the levy of other executions, which have not a superior lien, this does not 
affebt the lien of those executions, that have been regularly renewed, on 
the surplus that remains from the sale of the property, after discharging 
the older execution. In such a case, the lien is suspended, not lost.— 
Ib. 127 

4. If a plaintiff in execution, after it has been levied on property of the de- 
fendant, instructs the sheriff to stay further proceedings thereon, this in 
law is constructively fraudulent as against junior judgment creditors, 
whatever the motive may have been which induced the instruction, and 
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its lien will be postponed in favor of other executions that have issued 
and been delivered to the sheriff, before the plaintiff sues out an alias.— 
Ib. 128 
5. The estimated cash value of land, in the neighborhood in which it is sit- 
uated, and in which it is to be sold, is a circumstance proper to go to the 
jury, to determine whether the levy was sufficient, or not. The sum for 
which the land actually sold, is not the only criterion of its value. Pat- 
terson v. Powell et al. 205 
6. It is a sufficient reason for quashing an execution, at the instance of a 
party, or privy, that it issued after the death of the plaintiff; but the in- 
validity of the execution, does not warrant the court in setting aside a 
sale of land made under It, against a bona fide purchaser, without notice. 
Muckols v. Mahone, 212 
7. An execution issued on a judgment, after the death of the plaintiff, is 
void, and a sale of land made under it, conveys no title to the purchaser. 
Stewart v. Nuckols, 225 
8. An execution issued in the name of a sole plaintiff, who is dead at the 
time of its issuance, is a nullity, and a sheriff is not liable for failing to 
execute it. Grahamand Taylor, adm’rs, v. Chandler et al. 342 
9. Where there is a judgment against two, or more, and one defendant dies 
before execution issued, it may be issued against all, but can be levied on 
the goods of the survivors only. TJ'hompson v. Bondurant and King, 346 
10. To authorize the issue of execution against the surety of an administra- 
tor, the bond of the administrator, rendition of a decree against him, the 
issue of execution against him, and return of no property thereon, must 
appear of record before the bond can have the force and effect of a judg- 
ment. If any of the sureties to the bond die before al] these facts appear 
of record, no statute judgment can be rendered against them. Jb. 346 
11. Where an execution issues against the sureties of an administrator, 
some of whom were dead defore the statute judgment was rendered, the 
court should not quash the exeeution for this cause, but amend, by strik- 
ing out their names. Jb, 346 

12. Where the purchase money, for land, is peid by one person, and the 
deed is taken in the name of another, the former acquires but an equitable 
estate, a sale of which, under execution at law, vests no title in the pur- 
chaser. Mitchell v. Robertson, 412 
13. If an execution, on a judgment, against a sole defendant, issues, efter 
his death, it is a nullity, and a sale under it, of land, which the defendant, 
in his life time, had fraudulently conveyed to a third person, vests no title 
in the purchaser. Hurst § Shipp v. Weathers, al7 
14. If a creditor of one, who has taken the benefit of the bankrupt act, has 
reduced his debt to judgment, before the bankrupt obtains his certificate 
of final discharge, he will not be compelled to bring a new suit on the 
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EXECUTION, WRIT OF—continvep. 


judgment, but may cause execution to issue thereon, subject to be set 
aside or quashed on the application of the bankrupt. Cogburn and Pow- 
ell v. Spence and Elliott, 549 
15. An execution, issued on a judgment, which has been rendered against a 
bankrupt, before he obtains his certificate of final discharge, is not void, 
but voidable only, at the instance of the bankrupt. Jb. 549 
16. An execution, which is voidable only, and not void, affords full and am- 
ple protection to the officer, who obeys its mandate. Ib. 549 
17. A voidable execution, until avoided, is a protection to the party, at whose 
instance it issued, and was executed. Ib. 549 
18. If a person, not a party to the record, causes an execution to be issued, in 
the name of a dead plaintiff, and levied on property, to which a claim is 
interposed, he cannot be compelled, by process of attachment, to pay the 
costs of the claim suit, it not appearing, that he was a gratuitous volun- 
teer, or that he was aware, at the time, of the plaintiff’s death. In such 
a case, the liability of the party must be fixed by suit in the ordinary 
mode. Scot v. John, 566 
19. Whether, if one person uses the name of another, without his knowledge 
or consent, in a suit, in the subject matter of which, he has not, and never 
had any interest, such person would not be liable to attachment, as for a 
contempt—quere. Ib. 566 
20. An execution, issued on a judgment of the orphans’ court, against an ad- 
ministrator, which is not made returnable toa regular term of the county 
court, is void, and a return of “no property” on such an execution, will 
not authorize the issuance of an execution on the administration bond a- 
gainst said administrator and hissecurities. Little et al. v. Knox, adm’r, 576 
21. Where a judgment is rendered against two defendants, and one dies, the 
lands of the survivor may be sold, under an execution, issued on such judg- 
ment, without its being revived by scire facias. Martin v. Branch Bank 
at Decatur, 587 
22. When land has been sold under execution, a deed by the defendant in 
execution, to his vendee, holding his bond for title for the land, made after 
the sale under execution, will not prevail against the purchaser at the she- 
riff's sale, who has had the legal title of the defendant conveyed to him by 
the sheriff. Doe ex dem. Nickles v. Haskins, 620 
23. When the court has jurisdiction of the subject matter, and renders a judg- 
ment, upon which an execution, regular upon its face, issues, it will be a 
protection to the sheriff acting under it, no matter how irregular the pro- 
ceedings of the court may be. Averett v. Thompson, 678 
24, Where an execution issues against T., who is described as the adminis- 
trator of C., but the sheriff is required to levy upon the goods and chattels, 
lands, and tenements of T., the property of T. may be taken in execution. 
Tb. 678 
Vol. 15—111 











EXECUTION, WRIT OF—conrinvep. 
See Debtor and Creditor, 1. 
See Husband and Wife, 5. 
See Principal and Surety, 2, 3. 


EXECUTORS, ADMINISTRATORS, AND THEIR SURETIES. 


1, A regular grant of administration eo instanti invests the administrator 
with the personal assets of the intestate ; and they are not subject to seiz- 

» ure and sale under an execution issued on a judgment rendered against 
the intestate, after his death, notwithstanding the administrator may have 
converted, or fraudulently disposed of them. Snodgrass v. Cabiness, 160 
2. T obtained a judgment for the use of M, against P, and sued out a ca. sa., 
and died, after which, P executed a prison bounds bond, which was made 
payable to T, for the use of M. Held, that the executors of T, could not 
maintain a suit on this bond, against P, for a breach of the condition.— 
Tait v. Parkman and Weaver, 253 

3. Prior to the passage of the act of 4th February, 1846, a court of chancery 
would not entertain a bill filed by an administrator de bonis non against a 
former executor or administrator in chief of the same estate, for an ac- 
count of assets, that had been wasted, embezzled or misapplied by him. 
King and Ansley v. Smith and Steele, 264 

4. An administrator is not chargeable with the value of property of the es- 
tate, sold by him and delivered to the purchaser, before he has complied 
with the terms of sale, if the purchaser afterwards complies with the terms 
of the sale. Dean and wife v. Rathbone’s adm’r, 328 

5. If an administrator, acting in the line of his duty, and within the scope of 
his authority, exercises good faith and ordizary diligence in regard to the 
property entrusted to his care, he is not responsible for a loss, occasioned 
by the subsequent insolvency of those who may be indebted to the estate. 
BR. 328 
6: An administrator is bound to pay due regard to the interest of the estate, 
and if the circumstances of a case evince a want of reasonable care and 
diligence, and a consequential toss to the estate, he must be held liable 
for it. 1b. 328 
7. It is the duty of an administrator to defend the estate he represents, against 
claims, which he believes are unjust, and if, under an honest impression 
that a demand against it ought not to be paid, he incurs expenses in liti- 
gating it, they should be allowed him in the settlement of his administra- 
tion accounts. Green, adm’r, v. Distributees of Fagan, 335 
8. If an administrator, having a good defence to a claim preferred against 
the estate, neglects to interpose it, but suffers judgment to go against him, 

__ and in consequence of such neglect, he is compelled to resort to further 
and other proceedings, to relieve himself of the judgment, the expenses of 
such subsequent litigation do not constitute a proper charge against the 
estate. Ib. 335 
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EXECUTORS, &c.—contTinvuED. 


9, If an administrator is aware of a credit, to which the estate of his intes- 
tate is entitled, on a claim presented against it, but neglects to avail him- 
self of it, and permits judgment to be entered against him for the whole 
amount of the claim, he is personally chargeable to the extent of such 
credit. Ib. 335 

10. When a sheriff is appointed administrator, and assumes to act under the 
order, by receiving the assets, he is estopped from denying that he is ad- 
ministrator, though letters of administration were not issued to him.— 
Thompson v. Bondurant and King, 346 

11. If administrators execute a joint bond, they are liable for the acts of each 

_ other, and both are bound to protect the joint securities from the conse- 
quences of the acts of either. Little et al. v. Knox, adm’r, 576 

12. An execution, issued on a judgment of the orphans’ court, against an ad- 
ministrator, which is not made returnable to a regular term of the county 
court, is void, and a return of “no property” on such an execution, will 
not authorize the issuance of an execution on the administration bond 
against said administrator and his securities. Jb. 576 

13. If one sells the goods of an estate before administration granted, and re- 
ceives the money therefor, an after appointed administrator, may sue 
him in trover for the conversion, or waive the tort, and bring assumpsit for 
money had and received. Upchurch v. Norsworthy, 705 

14, If one, without authority, sells the goods of an estate, and receives the 
money therefor, it is no defence to an action for its recovery, instituted 
against him by the administrator, that the sale was void, and vested no ti- 
tle in the purchaser. Jb. 705 

15. Where a suit is instituted on an administration bond, against the admin- 
istrator and his sureties, each may sever, and plead as many pleas as. he 
may deem necessary to his defence. Williams v. Hinkle et als. 713 

16, In an action on an administration bond, against the administrator and his 
sureties, suggesting a devastavit, a judgment against the administrator de 
bonis intestalis, is not conclusive against the sureties, but it devolves on 
the plaintiff to show an actual devastavit, in order to fix their liability — 
Ib. 713 

17. A judgment rendered against an administrator de bonis intestatis, in an ac- 
tion on a note payable to, and indorsed by him, in his representative char- 
acter, is a clerical misprision, and in an action on the administration bond, 
against the administrator and his sureties, is insufficient to charge the 
sureties for an actual devastavit of the administrator. Jb. 713 


FORCIBLE ENTRY AND DETAINER. ; 


1. A court of equity cannot interpose by injunction, to restrain a plaintiff, 
who has obtained judgment, on a writ of forcible entry and detainer, from 
having restitution of the possession, notwithstanding he is insolvent, and 
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FORCIBLE ENTRY, &c.—continvep. 


the complainant holds the undisputed legal title to the land. Hamilton et 
al, v. Adams, 596 


FORTHCOMING BOND. 


1, A judgment was rendered against S. R., in favor of W. & C., upon 
which execution issued against S. R., which being levied on a slave, he 
gave a forthcoming bond for its delivery, with B. as his surety. The 
judgment is described in the bond as having been rendered against S. R. 
and B., and being returned forfeited, and an execution having issued 
thereon against S. R. and B: held, that the discrepancy between the 
bond and the execution was so great, that no execution could issue upon 
it, and that a sale of land made under it, would be set aside. JVicolson v.° 
Burke, 353 

FRAUD. 


1. If a senior judgment creditor instructs the sheriff to hold up the execu- 
tion issued thereon, it is fraudulent in law, as against subsequent judg- 
ment creditors, and will postpone the lien of his judgment on the real es- 
tate of the debtor in favor of junior judgments, upon which executions 
have issued, and been served, before a second execution is sued out on 
the elder judgment. Patton v. Hayter, Johnson & Co., 18 

2. If a plaintiff in execution, after it has been levied on property of the de- 
fendant, instructs the sheriff to stay further proceedings thereon, this in 
law is constructively fraudulent as against junior judgment creditors, 
whatever the motive may have been which induced the instruction, and 
its lien will be postponed in favor of other executions that have issued 
and been delivered to the sheriff, before the plaintiff sues out an alias.— 
Br. Bank Montgomery v. Broughton and Duprey, 128 

3. A regular grant of administration eo instanti invests the administrator 
with the personal assets of the intestate; and they are not subject to sei- 
zure and sale under an execution issued on a judgment rendered against 
the intestate, after his death, notwithstanding the administrator may have 
converted, or fraudulently disposed of them. Snodgrass v. Cabiness, 160 

4. If C. and H. combine to perpetrate a fraud on the creditors of an estate 
at a sale by the administrator of the property thereof, and C. alone be- 
comes the purchaser, and H. afterwards acquires possession of the pro- 
perty under a contract with C., the mere possession of it by H., or those 
claiming under him, will not, of itself, give them the right to retain it as 
against C. or his assignee. 1b. 160 

5. Where testimony is introduced by a defendant, tending to prove false re- 

presentations by the plaintiff, in a sale of blooded stock, as to age and 

soundness, it is competent for the plaintiff to repel the presumption of 
fraud, to show that he informed the defendant, after the sale, of an error 
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FRAUD—contTinvuEp. 
in his representations, and offered to take back the property, which offer 
the defendant rejected. Bush v. Bradford, 317 


6. Though, as between the grantor, and grantee, of a fraudulent deed, the 
deed is obligatory, yet a bona fide purchaser from the fraudulent grantor, 
or his representative, may insist on the fraud in avoidance of the deed.— 
McGuire, adm’r, v. Miller, 394 


FRAUDS, STATUTE OF. 


1. Slaves being conveyed to trustees, for the separate use of the wife, with 
remainder to her children, they permitted the husband to have the pos- 
sesion of the slaves, which he retained for more than three years, and 
then sold them. Held, that the statute of frauds, had no application, and 
that the fact, that the husband had been in possession three years before 
his sale, did not affect the title of those in remainder. Smith v. Ruddle 


et al. 28 
2. By the statute of frauds, a parol contract, for the sale of land, is voidable 
merely, not absolutely void. Gillespie et al. v. Bnitle, 276 


3. A voluntary conveyance is good, as well against subsequent purchasers 
from the grantor, with notice, as against subsequent creditors, unless it 
be shewn that it was intended to defraud creditors. Corprew v. Arthur 
et als. 525 

4. A voluntary deed of gift of slaves, to one, in trust for the children of the 
donor, not acknowledged, or proved in open court, but before a justice of 

_ the peace, and recorded, is void under the statute of frauds, against a bona 
fide purchaser from the donor. Foster et al. v. Mitchell et al. 571 

5. Although a deed may be insufficient to vest title in the donee, under the 
statute of frauds, because not acknowledged or proved in open court, it may 
still operate as a declaration of the donor, evidencing a gift, provided the 
deed was consummated by a delivery in fact; and the fact, that the do- 
nees are infants, residing with their father, does not dispense with proof 
ofadelivery. Ib. 571 


_ GAMING. 





1. The offence of gaming is complete by playing once, and does not require 
a repetition of it. Cameron v. The State, 383 
2. It is not error to charge the jury, “that if they believed, from the testi- 
mony, that the defendant played cards at the house mentioned by the wit- 
ness, and that it was, at the time, a house to which wer did resort, then 
the defendant was guilty.” Ib. 383 
3. A promise by the maker, to pay a note founded o on a gaming consideration, 
to the holder, after he had acquired it, with knowledge of its illegality, 
will not enable him to recover upon it, although after such promise, the 
holder released a debt due from another person to him, to secure which he 
had previously received the note. Finn and Dulaney v. Barclay et al. 626 
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GAMING—conTINUED. 


4. The maker of a note, given upon a gaming consideration, is entitled to be 
relieved in chancery against its payment, without offering to return the 
money, or other thing, received when the note was executed. Jb. 626 


See Pawn, 3. 


GARNISHMENT AND GARNISHEE. 


1. If a plaintiff in attachment, after a garnishee has answered, disclosing the 
tact, that the demand sought to be condemned has been transferred, suf- 
fers several terms to elapse without taking the proper steps to bring the 
transferee into court, to contest with him the validity ofthe transfer, it is 
not error in the court to discharge the garnishee. Mock v. King, 66 

2. The undivided interest of one of several distributees of an estate, in the 
honds of an administrator de bonis non, &c. is not subject to the process 
of garnishment. 6. 66 

3. A plaintiff in garnishment, as against the garnishee, is substituted merely 
to the rights of his debtor, and cannot subject a demand, on which the 
debtor himself, if suing, would not be entitled to recover. McGehee v. 
Walke, 183 

4. When a garnishee in attachment, answers, denying indebtedness to the 
defendant in attachment, an issue may be made up, with the consent of 
the plaintiff, to try the fact of such indebtedness, between the defendant 
in attachment, and the garnishee, upon the affidavit of the former, contro- 
verting the answer of the latter. T'welves & Co. v. Lodano, 732 

5. An attachment was sued out by T., against F., and L. was garnisheed as 
adebtor of F. After service of the garnishment, F. obtains judgment 
against L. for the amount of the debt due from him, inthe same court in 
which the attachment is pending, and execution issuing thereon, L. paid 
the amount to the sheriff, by whom it was paid to the attorney of F., who, 
pursuant to instructions previously given him by F., paid the money to a 
third person: held, that upon this state of facts, the garnishee was liable 
to the plaintiff in attachment. WH. 732 


GIFT, 


1, The declarations of a grandfather, that he had given certain slaves to the 
children of his son, will not constitute a valid gift, in the absence of proof 
of an actual delivery, the slaves being found in his possession, at his death. 
The fact that the slaves were under the control of the father of the chil- 
dren will not vary the case, there being no proof that they were delivered 
to him for the purpose of consummating the gift. Hunley v. Hunley, 91 

2. A voluntary deed for slaves, delivered to the donees, but reserving to the 
donor a life estate in them, operates as a present gift, and vests the title 
immediately in the donees. Summerlin v. Gibson, 406 

3. Although a deed may be insufficient to vest the title in the donee, under 
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GIFT—contTInvuED. 


the statute of frauds, because not acknowledged or proved in open court, 
it may still operate as a declaration of the donor, evidencing a gift, pro- 
vided the deed was consymmated by a delivery in fact; and the fact, that 
the donees are infants, residing with their father, does not dispense with 
proof of a delivery. Foster et al. v. Mitchell et al. 572 

4, M. M. executes a deed, by which, she “ gives, grants and bequeaths, unto 
W. S. and N. A. S.,” together with “all the heirs of P. S’s body, the sole 
right and title” to a female slave, and her increase, “ to be the only right, 
and property of all her, the said P. S.’s children:” and warrants the title 
“to the aforesaid P. S.’s heirs forever.” Held: that the deed vests the 
title to the slave immediately in the donees, who at the time of its deliv- 
ery were capable of taking, and, it creating no trust, the after born chil- 
drenof P. S. can take no interest under it. Thomas et al. v. Denton 
et al. 583 
See Marriage and Marriage Settlement, 3. 


GUARDIAN AND WARD. 


1. A final settlement made by a guardian with the orphans’ court, shewing 
the amount of his indebtedness to his ward, is conclusive alike on the 
guardian and his sureties, unless they can impeach it for fraud. Chilton 
v. Parks et al. 671 

2. When the liability of a surety of a guardian, is fixed for the default of 
his principal, he can claim no exemption from that liability, because the 
minor might charge a previous surety of the guardian, with all, or some 
portion of the debt. Jb. . 671 

3. Upon the application of a minor, who has arrived at the age of fourteen 
years, the orphans’ court is authorized to appoint such guardian as the mi- 
nor may elect, without notice to the guardian previously appointed. Kelly 
v. Smith, 687 


HOTCHPOT. 


1. Where M. dies, leaving a widow, and three children, each of whom had 
been advanced in their father’s life time, and, on a final settlement of the 
estate, one of the children brings his advancement into hotchpot, but the 
other two refuse to do so, the distributive share of the widow is not in- 
creased thereby, but is to be aseertained by reference to the number of 
children, whether all of them share in the distribution or not. May v. 
May, 177 


HUSBAND AND WIFE. . 


1. If a husband, with no intention of returning, removes from this into an- 
other state,—declares his determination to abandon his wife, and absents 
himself for more than five years, the law confers on her the capacity of 
contracting and suing, as though she were a feme sole. Mead v. Hughes’s 


So 


Adm’r, 141 
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2. The equitable right of the wife to a settlement of her undivided distribu- 
tive share of the estate of her deceased father, in the hands of his execu- 
trix, is a consideration sufficiently valuable, to support a deed to her from 
her husband, relinquishing such distributive share for her sole and separate 
use. Bradford v. Goldsborough, 311 

3. Such a deed, although inoperative at law, will be enforced, in equity, 
against an execution creditor of the husband, who is seeking to condemn 
the property, for the satisfaction of of his debt, after it has come to the 
possession of the wife. Jb. 311 

4. The slaves having been delivered to the legatee, by the executor of the 
testator, the entire property vested in the husband; and the repeated de- 
clarations of the husband, that the slaves belonged to the wife, will not 
vest the title in the wife, or prevent the executor of the husbannd, after 
his death, from recovering the slaves. Machen v. Machen, 373 

5. A deed, by which a slave is conveyed to B., in trust, “ for the use of M.C., 
wife of T. A. C., during her natural life, and, after her death, said slave to 
be the joint property of the heirs of the body of said M. C., vests the entire 
estate in M. C., and the slave, being reduced to the possession of the wife, 
becomes the absolute property of the husband. Lenoir v. Rainey, 667 

6. If husband and wife be sued on a note given by the wife dum sola, the 
marriage must be averred, or the declaration is bad, either on demurrer, 
oron error. Tanner et al. v. White, 798 


See Marriage and Marriage Settlement, 2, 3. 
See Separate Estates of Married Women, 3, 4, 5, 6, 7, 8. 


INDIAN TITLES. 


1. A purchaser from an Indian reservee, acquires no title by his purchase, 
until the contract is approved by the president: when this is done the pur- 
chaser is entitled to a patent, and when it issues, it vests the fee in the 
patentee. Haden v. Ware, 149 

2. If A., an Indian reservee under the Creek treaty of 1832, by arrangement 
with W. procures his reservation to be certified by the government agent, 
as sold to W., in order that W. may obtain the patent, and then convey 
the land in fee simple, to A., it is a fraud upon the government, and a 
court of equity will not interfere in a controversy between the parties or 
their assignees. Corprew v. Arthur et als. 525 

3. Ifan Indian reservee under the Creek treaty of 1832, fails to sell and con- 
vey his reservation, in five years, in the mode prescribed by the treaty, 
and at the end of tHat period manifests no desire to remain in the State, 
his reservation will revert to and revest in the United States, without an 
entry or other act on the part of itsagents. Ib. 525 


INDICTMENT. 
1. An indictment, under the 18th section of the first chapter of the penal 
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INDICTMENT—continvep. 
code, for inveigling slaves, é&c., must allege all the facts necessary to cre- 
ate the offence denounced by the statute. An indictment charging the 
offence generally, as a larceny at common law, 1s insufficient. Williams 
v. The State, 260 

2, Upon a conviction on an indictment for the larceny of a slave, in general 
terms, the prisoner cannot be sentenced to more than five years’ iniprison- 
ment in the penitentiary. 0. 260 

INDORSEMENT. 

1, An irregular indorsement on paper, not negotiable, is not embraced by the 
act of 1828, and the liability thereby created, is, that the indorser will pay 
it, if, by. the use of proper diligence, the money cannot be collected from 
the maker. Fulford y. Johnson, Hendon & Co. 385 

2, The question of diligence, in the case of an irregular indorsement of non- 
negotiable paper, is for the jury; but to constitute such diligence as will 
bind the indorser, the maker must be sued to the first court after the ma- 
turity of the paper, unless it is dispensed with by the insolvency of the 
maker, or some such valid reason. Bb. 385 

3. When the. note of a third person is assigned by an irregular indorsement, 
in consideration of a pre-existing debt, due from the indorser to the indor- 
see, the plaintiff, whether he sues on the indorsement, or the pre-existing 
debt, is equally. bound to show proper diligence in endeavoring to collect 
the note from the maker. Jb, 285 

4. Where a plaintiff sues the indorser, on his indorsement of a promissory 
note, his right to recover cannot be made out by proof of a fraudulent 
concealment, ox misrepresentation by the indorser, of the maker's ability 
to pay. Jb. 385 

5. Where the note of a third person is indorsed, and delivered in absolute 
payment of a pre-existing debt, an action cannot be maintained on the 
original debt, but the remedy of the creditor is on the indorsement alone, 
unless the transfer of the note is affected with fraud, or misrepresentation 
as to the solvency of the maker. Jb. wae 

6, If a note for more than $50, is indorsed and delivered by the hdlder to a 
third person, suit must be brought against the maker, to the first circuit or 
county court, to which he can be sued, next after the maturity of the 
note; and if the indorsee remits a part of the demand, soas to bring it 
within the jurisdiction of a justice of the peace, a suit in a justice’s cowt, 
though prosecuted to a return of no property, is insufficient to charge the 
indorser. 16. : 386 


INSOLVENT DEBTORS. 
1. A surety who pays a debt for his principal, six months after his estate bas 
been declared insolvent, may file his claim against the estate, within six 


months afterwards, if final gettlement has not been made, although the 
Vol. 15—112 
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INSOLVENT DEBTORS—continvep. 
creditor had not filed the claim against the estate. Powe and Smith, 
adm'rs, v. Executors of Tyson, 221 

2. An actual surrender, in discharge of the condition of a prison bounds 
bond, cannot be vitiated, by the motive, or intention, which influenced the 
surrender into custody. Tait v. Parkman and Weaver, 253 

3. T obtained a judgment for the use of M, against P, and sued out a ca. sa., 
‘and died, after which, P executed a prison bounds bond, which was made 
payable to T, for the use of M. Held, that the executors of T, could not 

maintain a suit on this bond, against P, for a breach of the condition. — 
b. 253 

4. In determining, whether an agreement by a creditor to accept from his 
debtor a less sum, than he owes, in full satisfaction of the debt, is without 
consideration, the insolvency of the debtor, at the time, can have no influ- 
ence. His obligation to pay, is not impaired by his insolvency. Pearson 

~ and Fant v. Thomason, 700 
See Pleading at Law, 4. 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. Where property is found in the possession of a family composed of sever- 
al individuals, the law refers the possession to him who has the title.— 
Lenoir v. Rainey, 667 

2. In the absence of proof, it will be intended by the courts of this state, that 
the common law is in force in North Carolina. Averett v. Thompson, 678 

2. When the judgment entry recites, that the parties appeared, and the de- 
fendant said nothing in bar, é&c. and a declaration is found in the record, 
setting forth a substantial cause of action, it will be,deemed sufficient, 
though in the caption, the declaration is entitled, as of a term, subsequent 
to the judgment, which it will be intended is a clerical misprision. Tun- 
stall vy. Donald & Marshall, 841 

See Sheriff and Sureties, 6. 


INTEREST. 


1. The banks of this state, cannot discount notes, or bills, at the rate of 
eight per cent. per annum, having a longer period to run than twelve 
months: nor can they extend a debt due them, and charge interest by 
way of annual discount, in advance. They may discount a bill, or note, 
having more than twelve months to run, by ascertaining the present worth 
of the note, or bill, at eight per cent., for the time it has torun. Br. Bank 
Mobile v. Strother, 51 

2. A discount of a note, made by calculating the interest for one year, and 
multiplying this sum by the number of years the note has to run, and de- 
ducting the amount thus ascertained, from the amount of the note, is ille- 
gal, whether made by a bank, or by an individual. Jb. 51 

3. The plaintiff having proved, that the defendant received from him for col- 
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INTEREST—contTinvep. 
lection, on the 20th February, 1839, a promissory note; that the maker of 
the note was solvent at the time, and continued so until the year 1843, 
being in possession of property, and money having been made out of him 
by suit, during that time, and that a demand had been made of him for the 
money a few days before the institution of the suit, on the 31st March, 
1848, and the defendant having demurred to the evidence: held, first, 
that the court was justified, under the testimony, in rendering judgment 
for the plaintiff, but was not authorized, without further proof, to assess 
the damages, with which the defendant was chargeable, for interest on 
the debt collected by him. Boyd v. Gilchrist, 849 

JOINT TENANTS AND TENANTS IN COMMON. 

1, The possession of one tenant in common may become antagonistic, and 
exclusive, of a co-tenant, and will become so by an unequivocal, and no- 
torieus denial of the right of the co-tenant. Abercrombie v. Baldwin 
et als, 363 


JUDGMENT AND DECREE. 

1, A judgment nisi on a forfeited bond which recites, that the defendant, to 
secure whose appearance such bond was executed, “being called, came 
not, but made default,” without specifying the particular charge, that he 
was called to answer, is fatally defective, and a judgment final rendered 
thereon, is erroneous. Lindsay and Atkinson v. The State, 44 

2. Where a suit is instituted by one, having the beneficial interest in 
a note, in the name of the payee, who is dead, for the use of the former, 
and the defendant appears, and suffers a judgment nil dicit to be rendered 
against him, he is estopped from afterwards moving to vacate the judgment 
on account of the death of the nominal plaintiff: and a security of the de- 
fendant in such a case, is as much concluded by the judgment as the de- 
fendant himself. Powell v. Washington and Brock, 803 


LANDLORD AND TENANT. 
1. The landlord may maintain assumpsit against the sheriff, for money had 
and received, for rent due from the tenant at the time of the-levy of an 


execution. Thompson v. Merriman, 166 
2. The sheriff cannot set up, in bar of the action, or by way of off-set, a debt 

due from the landlord to the tenant. Jb. 166 
LIEN. 


i. If a senior judgment creditor instructs the sheriff to hold up the execu- 
tion issued thereon, it is fraudulent in law, as against subsequent judgment 
creditors, and will postpone the lien of his judgment on the real estate of 
the debtor in favor of junior judgments, upon which executions have issu- 
ed, and been served, before a second execution is sued out on the elder 
judgment. Patton v. Hayter, Johnson & Co, 18 














LIEN—contTinvep. , 


2. Although, when property is levied on under an execution, and bond is 
given to try the right, it is in the custody of the law, and not subject to 
the levy of other executions, which have not a superior lien, this does not 
affect the lien of those executions, that have been regularly renewed, on 
the surplus that remains from the sale of the property, after discharging ~ 
the older execution. In such a case, the lien is suspended, not lost.— 
Br. Bank Montgomery v. Broughton and Duprey, 127 

3. Are not the stockholders in a corporation, which has by its regularly au- 
‘thorized agents created a lien on its effects in favor of a third. person, es- 
topped from asserting a lien created by said corporation in their favor? 
quere. M.andC. P. R. R. Co. v. Talman and Ralstons, 473 

4. Whete several notes, sectired by deed of trust, are assigned by the payee, 
‘to ‘different persons, at different times, the assignment of &ach’note is, pro 
‘tanto, in assignment of the security ; and the liens of the several assignees 

‘are to be preferred, according to the priority of the assignments, without 
reference to the maturity of the notes. Nelson & Hatch v. Dunn et als. 502 

5. If N. & H. sell property, which is subject to two incumbrances, to C., 
the junior incumbrancer, in extinguishment of C’s lien, this will not de- 
feat the right of the senior incumbrancer, to have satisfaction of the pro- 
perty, more especially, if C. purchase, with actual notice of the prior equity. 

. 2B. 502 

6. Whether, if, after the death of his intestate, the personal representative 
pays a balance of purchase money, due upon real estate, purchased by 
the intestate, in his life time, and which constitutes a lien on the estate, 
the distributive share of the heir at law, in the personality, will not be 
chargeable therewith, quere? Crabb v. Pratt and wife, 843 
See Fraud, 1. 


LIMITATION AND NON-CLAIM, STATUTES OF. 


1The statute of limitations will not apply, because a part of the debt has 
“been paid. The complainant’s right to relief exists, whilst the debt con- 
-tinues, and the payment of any portion of it, will be applied to the pay- 
ment of the principal, and lawful interest. Br. Bank Mobile v. Strother, 51 
‘2. Where a notary public fails to give to the indorser of a negotiable note 
‘the notice requisite to charge him, the statute of limitations of six years 
(Clay’s Dig. 329, § 90) commences to run, in favor of the sureties on his 
“official bond, from the date of the default, and ‘not from the time of its 
"@iscbvery or the ascertainment of the damage, by the injured party. Gov- 
“ertior 'v. Gordon, 72 
‘3. ‘Whieré the statute of limitations of another state is relied on by the plain- 
‘tiffin a” stiit, as Vesting in him a right to the property in’ controversy, if 
there is a saving or exception in the statute, that will restrain its opera- 











INDEX. ° 893 
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tion in favor of the plaintiff, it is the duty of the defendant to show it, and 
not that of the plaintiff to negative its-existence. Howell v. Hair, 194 
4. A saving or €xcéption, restrictive of its operation, not found in a statute 
of limitations, will not be implied. Ib. 195 
5. The mere fact that a party, having the rightful title to property in Geor- 
gia, is a resident Of the state of Alabama, and is ignorant as to where the 
property is, doés not relieve him from the necessity of instituting his'action 
for its recovety, within the period, prescribed by the statute of limitations 
of the former state to bar his right. Jb. 194 
6. A purchaser of property, for valuable consideration, without notice, who has 
béén in the quiet and peaceable possession of such property, in the state of 
Georgia, for a period ‘sufficient to render the statute of limitations of that 
state an available bar, may recover it from the former owner, from whose 
possession it was tortiously or feloniously taken, and who has retaken it 
from such purchaser, after the statute had completed a bar. J. 194 
7. The statute of limitations of the state in which-property is, having crea- 
ted a bar, the title of the possessor of it is complete, although it may be 
afterwards removed into another state*having a longer period of prescrip- 
tion. Jb. 194 
8. When the statute of non-claim begins to run, it will continue, notwith- 
standing the administrator removes from the State, and continues absent, 
until the bar is perfect. Lowe's adm’r v. Jones, 545 
9. An administrator died within two months after grant of letters to him, 
and after a considerable time, a successor was appointed, to whom, four- 
teen months after his appointment, presentment of a claim was made : 
Held, that although there were but sixteen months during-which there 
was an administrator in existence, to whom the claim could be presented, 
yet, as more than eighteen months had elapsed from the time the statute 
began to run, the bar was complete. Jb. 545 
10. When title by prescription is not complete, when the law is changed, al- 
tering the period, the past time is effaced,.and the substituted law deter- 
mines the time, which bars.a recovery. Doe ex dem. Nickles v. Haskins, 619 
11. Where the accounts between parties are not mutual, but-are all on one 
side, the entire account is not taken out of the bar of the statute of limita- 
tions, because one, or more items of the account, are not within the sta- 
tute. -Todd v. Todd, 743 


LIS PENDENS. 

1. In all cases, where the object is to deprive a party of rights acquired-bo- 
na fide, by affecting him with ‘constructive notice of a pending ‘suit, the 
lis pendens begins from the service of the subpoena, and not from the’time 

“the bill is lodged in the register’s office. Goodwin et al. v. MeGehee 
et al. B33 
See‘ Vendor and Vendee, 9. 
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MALICIOUS MISCHIEF. 


1. On the trial of an indictment for malicious mischief, under the fifth sec- 
tion of the fourth article of the penal code, the person whose property is 
injured, is not a competent witness for the state. Blackstone v. State, 415 


MALICIOUS PROSECUTION. 


1, Where the defendant in an attachment suit, brings an action vs. the 
plaintiff for maliciously suing out the attachment, and offers in evidence, 
in connexion with the answers of such plaintiff, to interrogatories filed in 
said suit, under the statute, the interrogatories and his own affidavit there- 
in, for the purpose of explaining the answers, without pointing out the ne- 
cessity of any explanation, or the particular part relied upon for the pur- 
pose, the court may properly reject the whole. Melton v. Troutman, 535 


MANDAMUS. 


1. A mandamus will not be granted to command an inferior tribunal to do 
that, which it could not legally do without such mandate. State v. Judge 
Orphans’ Court of Macon, 740 

2. Where the judge of an orphans’ court refuses to proceed in the settle- 
ment of an estate, should not an application for a mandamus be first made 
to the circuit court? Quere. Ib. 740 


MARRIAGE AND MARRIAGE SETTLEMENT. 


1. Slaves being conveyed to trustees, for the separate use of the wife, with 
remainder to her children, they permitted the husband to have the pos- 
sesion of the slaves, which he retained for more than three years, and 
then sold them. Held, that the statute of frauds, had no application, and 
that the fact, that the husband had been in possession three years before 
his sale, did not affect the title of those in remainder. Smith v. Ruddle 
et al. 28 

2. Since the passage of the act of March, 1848, “securing to married wo- 
men their separate estates, and for other purposes,” a decree of an or- 
phans’ court for the distributive share of a married female distributee, 
should be in the names of the husband and wife, for the use of the wife. 
Fagan’s Adm’r v. Fagan’s Distributees, 336 

3, A marriage solemnized in accordance with our statute, between parties 
capable of contracting, with their free, full and mutual consent, is com- 
plete, without cohabitation, and entitles them respectively, to all the rights 
incident to that relation. Potier and McCoy v. Barclay and Husband, 439 

4, When a marriage is contracted and solemnized in good faith, the subse- 
quent refusal of the wife to live and cohabit with the husband, will not 
work a forfeiture of her right to dower, at his death, in the lands, of which 

- he was seized during the coverture. Ib. 439 

5, The interposition of a trustee in a deed for the use of a married woman, 
where the property goes into her possession, and the deed contains no 
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MARRIAGE, &c.—contTinvuED. 


words of exclusion, cannot prevent the marital rights of the husband from 
attaching upon the property. Lenoir v. Rainey, 667 
See Husband and Wife, 2, 3, 4, 5. 

See Separate Estates of Married Women, 1, 2. 


MISTAKE OF LAW. 


1. Where one with full knowledge of all the facts constituting his title to 
land, purchases it of another, or compromises a controversy in reference 
to it, and acts on the presumption that he has no title, the mistake, if one 
is made, is of law, and not of fact. Haden v. Ware, 149 

4. To authorize a court of equity to interfere, and grant relief for a mistake 
of law, the mistake must be so gross, and palpable, as to superinduce the 
belief, that some undue advantage was taken of the party, from imbecility 
of mind, or the exercise of improper influence. 1b, 149 


MORTGAGOR AND MORTGAGEE. 


1, Where two mortgagees, one of whom has a mortgage on a part only, and 
the other on the whole, of the property named in the bill, join as complain- 
ants, the bill is not multifarious. MM. and C. P. R. R. Co. v. Talman aud 
Ralstons, 472 

2. J. B. M., being fully authorized in that behalf by the M. and C. P. R. R. 
Co., and A. and G. R., enter into a written agreement, by which A. and 
G. R. engage to act as the agents of said company, and to purchase in 
England, pay for, insure, and ship to said company, at Mobile, a certain 
quantity of rail road iron, é&c.: and the said company, in consideration 
thereof, undertake to pay the said A. and G. R. for the same, on its arrival 
at Mobile, &c., and to secure said payment, “pledges the real and per- 

-sonal estate of said company,” to the said A.andG.R. Held—1. That 
the agreement constitutes an equitable mortgage in favor of A. and G. R. 
on all the real and personal estate of said company, which a court of chan- 
cery will enforce against said company, and all persons claiming under it 
with notice. 2. That neither the fact, that the agreement pledges the 
real and personal estate of said company, without specification, nor that 
the amount to be secured is not stated, nor that it is made to secure future 
advances, nor that no time of redemption is fixed, can, per se, render the 
agreement invalid. Jb. 472 

3. If two mortgagees of the same property, file a bill to foreclose, a sub- 
sequent assignee of the property has no right to object, that the senior 
mortgagee yields his priority of lien to the junior mortgagee. Ib. 472 

4. The complainant should not be delayed in proceeding to foreclose a 
mortgage, because there is a controversy among the defendants about the 
surplus, after satisfying the mortgage. Fry v. Mer. Ins. Co., 810 
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NON-SUIT. 

1. To enable a party to revive a judgment of the court, by which he was 
compelled to submit toa non suit, it is not necessary it should appear in 
the judgment entry, that the non swit was taken in consequence of the 
judgment of the court, on a matter of law arising-in the cause. It is suf- 
ficient, if the matter appears in a bill of exceptions. Shields y. Byrd, 818 


NOTARY PUBLIC. 

1, A notary public, who receives his appointment and commission from the 
governor of the state, on the recommendation of the judge of the county 
court, is a public officer of the county. Governor v. Gordon, 72 


NOTICE. 

1, The plaintiff is not confined to the proof of the demand, at the time stated 
in the notice. Proof of demand at anytime after the receipt of the mo- 
ney by the sheriff, and before the motion, will be sufficient. Evans v. 
Bank of the State et al. 81 

2. A vendor of land, unless notified of the pendency of a suit, against the 
vendor for its recovery, and required to defend it, is not concluded by a 
judgment of eviction therein. Graham et als. v. Tankersley, 634 

3. Notice to an agent, appointed by the vendor of land, to receive and col- 
lect.a note, executed for the purchase money, of the pendency of a suit, 
by a third person, against the vendee for the recovery of the land, is not 
poticetothe vendor. Ib. 634 

4, When the notice sent up with the writ of error, is dated the day previous 
to the suing out of the writ of error, this court wil] intend that it is a cle- 
rieal misprision, and will consider the writ of error amended, Shields v. 
Byrd, 818 
See Evidence, 12, 

See Sheriff and Sureties, 4, 5. 


NUDE PACT. . 

L. If 8 creditor agrees, with his-debtor, to accept, in discharge of the debt, a 
less sum in money, than the debtor owes, on an over-due note, and the lat- 
ter pays the sum of money so agreed, but the note is not delivered up, it 
isa nude pact., and cannot bara recovery of the balance due on the uote. 
Pearson and Fant v. Thomason, 700 


ORPHANS’ COURT. 

1. An order, or decree, of the orphans’ court, accepting the resignation of an 
administrator, and directing him “to pay over to his successor, when known, 
the sum of $2696 84, being the amount due from him to said estate,” is not 
such a final decree, as will protect the adminisrator against a citation fora 
a final settlement of the estate, by the distributees of the estate, although he 
had paid over to his successor, the sum ascertained by the previous decree, 


tobe due from him. Ashley's dis. v. Ashley's adm’r, 15 
« 
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ORPHANS’ COURT—conrtinvep. 


2. A decree of an orphans’ court, which ascertains the interest of the several 
distributees of an estate, and directs their respective distributive shares 
to be set apart by commissioners, is such a final decree, as will authorize 
the revision of it on error. 4ndrews, adm’r, v. Hall et al. 85 

3. When in the distribution of an estate in the orphans’ court, it is made to 
appear, that an infant has been advanced, but not to the full amount of 
what would be its distributive share, the guardian ad litem of the infant, 
with the concurrence of the court, has the power to elect, and to bring 
such advancement into hotchpot. Jb. 86 

4. In the settlement of an estate in the orphans’ court, the court has no power 
to allow the set-off of a debt, due to the estate, by one of the distributes, 
against the share of such distributee. Bondurant, adm’r, v. Thosignts 
distributees, 

5. Previous to the statute of 1839, authorizing administrators to rent ‘he 
lands of their intestates, the orphans’ court had no power to compel an ad- 
ministrator to account for the rent of land of the estate, received by him. 
Ib. 202 

6. When the orphans’ court, in a matter of concurrent jurisdiction, has taken 
cognizance and proceeded to a final decree, a court of chancery will not 
interfere, unless the bill alleges some special reason for its interposition. 
King and Ansley, adm’rs, v. Smith and Steele, 264 

7. Where a petition for final settlement and distribution of an estate is filed 
in the names of the widow and other distributees of the deceased, it is not 
error to refuse to dismiss it on motion of the widow alone. Green, adm’r, 
v. Distributees of Fagan, 335 

8. A decree rendered by an orphans’ court, in favor of an infant distributee, 
should be in his name, by his guardian, if he have one, but if it be in his 
name alone, without the intervention of a guardian, it is not reversible on 
error. Jb. 335 

9. Where the decree of an orphans’ court indavor of an infant distributee, 
without the intervention of a guardian, directs execution to issue thereon, 
the award of execution is erroneous. Jb. 335 

10. Siricé the passage of the act of March, 1848, “securing to married wo- 
men their separate estates, and for other purposes,” a deécreé of an or- 
phans’ court for the distributive share of a married female distributee, 
should be in the names of the husband and wife, for the use of the wife. 
Ib. 336 

11. When the jurisdiction of the orphans’ court is apparent upon the record, 
all reasonable intendments in favor of the regularity of its decrees will be 
made ; it will therefore be intended, that a guardian of infant distributees 
resides within this state. Key, adm’r, v. Vaughn and wife, 497 

12. It is not necessary, under the act of March, 1848, securing to married 
women their separate estates, that a trustee should be appointed for the 
wife, to @ceive her distributive share of an estate to which she may be 
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ORPHANS’ COURT—continvep. 
entitled duriug coverture. Although she may object to its reception by 
the husband, and ask the appointment of a trustee, if no such objection is 
made, the husband may receive the property of the wife as trustee, and be 
held to account accordingly. Jb. 497 
13. A decree in favor of husband and wife, and guardian and ward, jointly, 
is erroneous, but may be amended in this court, at the costs of the plain- 
tiffin error. Jb. 498 
14. The omission of the orphans’ court to give notice, by publication, to a 
guardian, who has removed from the state, to file his accounts and vouch- 
ers for final settlement, is a fatal error, unless it is cured by the voluntary 
appearance of the party. Croft v. Terrell et als. 652 
15. A decree of the orphans’ court, against a guardian, which adjudges to the 
wards joinily, the aggregate sum found in his hands, is erroneous. It should 
designate the interest of each ward separately. Jb. 652 
16. A final settlement made by a guardian with the orphans’ court, shewing 
the amount of his indebtedness to his ward, is conclusive alike on the 
guardian and his sureties, unless they can impeach it for fraud. Chilton 
v. Parks et al. 671 
17. Upon the application of a minor, who has arrived at the age of fourteen 
years, the orphans’ court is authorized to appoint such guardian as the mi- 
nor may elect, without notice to the guardian previously appointed. Kelly 
v. Smith, 687 
18, Where the judge of an orphans’ court is advised, that an injunction has 
been granted at the instance of the executor of an estate, to restrain the 
-heirs and distributees from proceeding with a settlement begun in said 
court, it is a sufficient reason why he should suspend all further proceed- 
ings, as long asthe injunction continues in force. Stale v. Judge Orphans’ 
Court of Macon, 740 « 
19. Where the judge of an orphans’ court refuses to proceed in the settle- 
ment of an estate, should not an application for a mandamus be first made 
to the circuit court? Quere. _ Ib. 740 
20. A report by an administrator of an estate, to the orphans’ court, that the 
estate was solvent, and that it would be of infinite benefit to the heirs of said 
estate, to sell, without delay, the real property of said estate, does not confer 
jurisdiction on the court, to order a sale of the real estate, and a sale made 
pursuant to such order, does not divest the title of the heir. Heirs.of 
Bishop v. Hampton, 761 
21. The petition of an administrator for the sale of land, being lost, or mis- 
laid, the testimony of the judge of the court cannot be received, that the 
petition was in fact different from the recital of it in the orders of the 
- court, setting forth the grounds set forth in the petition, for the sale of the 
. land. 2b. 761 


See Error, 10. - 
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PARTNERS AND PARTNERSHIP. 


1. R & F, partners, having raised money by the acceptance of Bloodgood, 
placed in his hands for his protection, four bills of exchange, drawn for 
the accommodation of R & F, by B, C, Eand H. Bloodgood was com- 
pelled to pay his acceptance, and the bills of B, C, Eand H, were also 
dishonored. R then placed in the hands of an attorney, a large amount 
of notes on third persons, and gave written directions, that the money, 
when collected, was intended to secure Bloodgood, C, E and H, and two 
other persons who are mentioned, B, the drawer of the other bill, who was 
not mentioned, having claims of R & F in his hands, on which he claimed 
a lien for his protection, and which he subsequently delivered up to Blood- 
good, upon an understanding with him, that he was not to be held respon- 
sible on his bill. The attorney collected a portion of the money, and ap- 
propriated it according to the written directions, of which an account was 
rendered. Subsequently, Bloodgood brought suit against C, E and H, on 
the dishonored bills, and recovered a judgment against each, less than the 
amount of the bills, the account being present, and being made the basis 
of the judgment, which judgment was afterwards revived by scire facias. 
C afterwards filed his bill, alledging a loss by neglect of Bloodgood, and 
especially insisting upon an account by Bloodgood, of the claims received 
by him from B. Held, first, that the defendants to the suits at law, were 
concluded by the judgments at law, from opening the account in equity. 
Second, that as the accounts were all on one side, and not complicated, 
equity would not take jurisdiction on the score of account, a trial having 
been had at law, and no sufficient excuse being shown for the failure to 
defend there. Cullum v. Bloodgoad, Ford et als. 34 

2. Each partner possesses an equal, and general power, in behalf of the firm, 
to pledge, exchange, or otherwise dispose of the partnership effects, for 
any, and all purposes within the scope of the partnership. One partner 
may assign property for the benefit of one, of several, or of all the joint 
creditors. Whether one partner can make a general assignment, of all 
the partnership effects, quere. Ib. 34 

3. One partner cannot, without the consent of his co-partner, appropriate the 
assets of the firm to the payment of his individual debts, and such appro- 
priation, if made with a knowledge on the part of the person receiving 
them, that they are the joint property of the firm, is no bar to an action in- 
stituted against him by the partnership. Burwell & Clarke v. Spring- 
field, 273 

4. R. & M., partners in a house of entertainment, called on a person to make 
out an account current from the books, in the presence of the parties, and 
agreed verbally, that they should settle by the balance found by him; and if 
they could not agree upon the balance found by him, then they should 
call in two other persons to adjust the matter, and the party against whom 
the balance should be found, should pay it to the other. One of the part- 
ners refused to abide by the agreement, but the other proceeded, and had 
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PARTNERS, &c.—continvep. 


the account stated. Upon this account he sued the other: Held, there 
could be no recovery, although proof was made that the account was cor- 
rectly stated from the books. Morrow v. Riley, 710 

5. When a bill of exchange has been accepted by two persons, as partners, 
who at the maturity of the bill, have dissolved their partnership, and are 
also absent from Mobile, the place of their residence, a demand of pay- 
ment made of an agent of one of the partners, is sufficient. Brown v. 

Turner, 832 

PATENTS AND PATENT RIGHTS. 

1. When a patent issues to one, reserving the title of all others, whether le- 
gal, or equitable, derived from W. & Co., a court of equity will subject 
the legal title to a superior equitable title derived from W. & Co. Ha- 
den v. Ware, 149 

2. Where O sells to B a circular saw, with the understanding, that if B is 
compelled to pay, for the patent right to use it, such payment shall be 
borne by O: and the agent of one, who claims to be the patentee of the 
saw, demands of B the price of the patent right, which B voluntarily pays, 
it is a good defence, in a suit by O against B, for the purchase money of 

’ the saw, if B proves that the patent to which he yielded, covered the saw. 
Orr v. Burwell, 378 

3. Whether, or not, a particular saw is embraced by a patent, is a question 
of fact, not of law, and the determination of it, is properly referred to the 
jary. 2. 378 

PAWN, OR PLEDGE. 

1. If a slave is pledged for the payment of a debt, the pawnee is accountable 
for the profits of the labor of such slave, in the absence of any agreement 
tothe contrary. Geron v. Geron, 558 

2. If, in case of a pawn or pledge of a slave, the hire discharges the debt for 
which it was pledged, the pawnor is entitled to have it restored to his pos- 
session, and may recover it by action at law, or defend his right to the 
possession, ifsued by the pawnee. Jb. 558 

3. H. lent his note for $200 to 8, receiving from the latter, horses, in pledge 
for his indemnity. S. afterwards lost the note at gaming, and notified H. 
of the fact—Held, that although H. was not bound to surrender the horses, 
whilst the note, without his fault, was outstanding, yet if after notice of 
the loss of the note, H. undertook to determine between him, and the hold- 
er of the note, and decided in favor of the latter, without being compelled 
to do so by suit, he acts at his peril, and must sustain the loss. Whitlock 
v. Stewart et als. - 601 

PAYMENT. 

1, Whether, or not, the transfer of a note, in consideration of a pre-existing 

debt, is an absolute payment, is a question of fact, to be determined by the 

jury.. Fulford v. Johnsom, Hendon & Co., 386 
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PAYMENT—contINveED. 

9, If a note for more than $50, is indorsed and delivered by the holder to a 
third person, suit must be brought against the maker, to the first circuit or 
county court, to which he can be sued, next after the maturity of the 
note; and if the indorsee remits a part of the demand, so as to bring it 
within the jurisdiction of a justice of the peace, a suit in a justice’s court, 
though prosecuted to a return of no property, is insufficient to charge the 
indorser. 1b. 386 

3. The acceptance, by a party, of a portion of his demand against another, 
without any agreement to release the balance, is not a waiver of his right 

jo insist upon the payment of such balance. University v. Walden, 655 

4. A credit indorsed on a note by the plaintiff, which is beneficial to him, 
and prejudicial to the defendant, is not of itself admissible evidence for 
the former, and should be excluded from the jury. Sorrell v. Craig, 789 


See Action, 1. 


PLEADING IN CHANCERY. 


1. One person being the executrix of R. H. and the administratrix of Rich- 
ard H. his son, the latter estate being indebted to the former, a bill is not 
multifarious, which makes her a party, and unites a claim against both es- 
tates, although a claim is also asserted against her as due from Richard 
H. to R. H. She was a necessary party to protect the interest of the for- 
mer. Hunley et al. v. Hunley, 91 

2. An averment in an answer to a bill, filed for relief against the stockhold- 
ers of a chartered company, “that the company has no real, or personal 
property, out of which their executions can be satisfied,” is a sufficient al- 
legation of insolvency, to let in the defence of an equitable offset. Good- 
win et al. v. McGehee et al. 232 

3. It is sufficient in equity pleadings, if the facts which constitute the de- 
fence relied upon, are stated, to entitle the party to the appropiate relief, 
though a wrong name be given to the defence set up. 1b. 233 

4. The complainant must make out the title to the relief which he seeks 
by his bill, or to some relief consistant with its allegations. The defend 
ant is only required to rebut the plaintiff’s equity, and may rely upon 
matters purely legai, if connected with the matter of the bill for his de- 
fence; and may, by a cross bill require the plaintiff to answer thereto.— 
ib. 233 

5. Misrecitals in a supplemental, of the allegations in an original bill, can 
not change the character of the relief sought by the latter. The two 
must be taken together, as constituting but one bill. Potier and McCoy 
v. Barclay and Husband, 439 

6. When a widow files her bill to have dower allotted her, and during the 
pendency of the suit, intermarries, it is not error to make her husband a 
co-complainant. Jb. 439 

7. Where two mortgagees, one of whom has a mortgage on a part only, and 
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PLEADING IN CHANCERY—continvep. 


the other on the whole, of the property named in the bill, join as complain 
ants, the bill is not multifarious. M. and C. P. R. R. Co. v. Talman aud 
Ralstons, 472 
8. Where a bill, after alledging, that the M. and C. P. R. R. Co. was in- 
debted to the A. L. Ins. and Tr. Co., and that the former executed to the 
latter, a note and mortgage, to secure the payment of said indebtedness, 
avers, that the complainant “ is the assignee of the said A. L. Ins. and Tr. 
Co. of the said indenture of mortgage, and the said promissory note, and 
entitled to all their rights and remedies, therein and thereupon,” &c., this 
isa sufficient averment of title in the complainant. Jb. 472 
9. Where an agreement is entered into between A. and G. R., and the M. 
and C. P. R. R. Co., by which A. and G. R. engage to purchase, pay for, 
insure, and ship to said company at Mobile, a certain quantity of rail road 
iron, é&c, as a condition precedent to the liability of said company, in a 
bill filed by said A. and G. R. against the said company, to enforce said 
agreement, it is averred, “that there is now due to them from the compa_ 
ny, the sum of $7,000, and upwards, accruing to them under the contract, 
and that they proceeded to purchase the iron, and furnished it to the com- 
pany, according to the stipulations of the contract, having advanced the 
money therefor,” this is a sufficient averment of performance. Jb. 473 


PLEADING AT LAW. 


1. An allegation in a declaration, “that the notary, at, &c., aforesaid, made 
diligent search, and inquiry for the said acceptor,” is a sufficient allega- 
tion, that inquiry and search was made in Mobile, it having been previ- 
ously alleged, that the bill was directed to Charles Byram, Esq., Mobile. 
Hazzard v. Shelton, 62 

2. A plea which sets out the consideration of the contract sued on, but does 
not aver wherein the consideration is insufficient, is no answer to the de- 
claration, and a demurrer to it is properly sustained. Mead v. Hughes’s 
Adm’r, , 141 

3. A plea which sets up an agreement between the parties in bar of the ac- 
tion, without stating the terms of that agreement, is defective, and it is 
not error to strike it out on motion. Jb. 141 

4. When a breach of the condition of a bond is specially assigned, a gene- 
ral plea of conditions performed, is bad—the plea should set out the 
mode, and manner of the performance. So to such an assignment, a ge- 
neral plea of discharge is bad—every fact showing the legality of the dis- 
charge, should be averred. Tait v. Parkman and Weaver, 253 

5. Where an agent declares in the common counts, on a promise made to him 
for the benefit of his principal, the plea of non-assumpsit puts in issue the 
right of the agent to maintain the action in his own name.  Vabors v. 
Shippey, 294 


6. An ayerment in a declaration on an irregular indorsement, that suit was 
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PLEADING AT LAW—continvuep. 
commenced against the maker, “in the county, where he ordinarily re- 
sided, but that he could not, on diligent search and inquiry, there, and else- 
where, in said State, be found,” is not an averment of such diligence as 
will charge the indorser. Fulford v. Johnson, Hendon & Co. 385 
7, An averment ina declaration on an irregular indorsement, that the maker 
was at the time of the indorsement of the note, and has continued since, 
a non-resident, and that the fact of his non-residence was at the time un- 
known to the plaintiff, is an insufficient averment to charge the indorser. 
Ib. 385 
8. The want of profert, in a declaration of the instrument sued on, could 
only be reached at common law by special demurrer, and, since the pass- 
age of the statute requiring all demurrers to be general, a defect, that be- 
fore could be reached in no other way than by special demurrer, is cured, 
and cannot be assigned as cause of demurrer. Strange v. Powell, 452 
9. When pleas are pleaded in the court below by name merely, which the 
court, on motion of the plaintiff, orders to be stricken out, in the absence 
of any thing in the record, going to show, that form was waived, and the 
plaintiff here insists on the objection, this court cannot regard them as 
pleas, and will not reverse the action of the court below, although such 
pleas, if they had been pleaded in due form, might have constituted a bar 
to the action. Jb. 452 
10. A plea of ne unques executor, is a plea in bar, not in abatement, and puts 
the plaintiff on proof of his representative character, without being veri- 
fied by affidavit. Sorrell v. Craig, adm’r, 789 
11. In declaring on a contract, the declaration must show a binding agree- 
ment between the parties, and that it has been violated by the defendant. 
Jones v. Powell, 824 
12. If a valid contract is shown, and the promise of the plaintiff to do a par- 
ticular thing, as the same is the inducement to the promise of the defend- 
ant, the plaintiff must aver a readiness to perform the contract on his part. 
Ib. 824 
13. If a defendant wishes to impeach the factum of the assignment, of a note 
sued on, to the plaintiff, he must annex to his plea, denying the assign- 
ment, an affidavit, that he verily believes the assignment is forged: or he 
must make oath to that effect in opencourt. Bancroft v. Paine, 834 
14, An affidavit merely verifying a plea, “that the note was not at any time 
endorsed and delivered to the plaintiff, nor had he any equitable or legal 
interest in it, at the commencement of the suit, or at any time before,” is 
insufficient, and a demurrer, toa replication to such plea, should be visited 
upon the plea. Jb. 834 
See Demurrer, 1. 


See Sixteenth Section, 2, 3, 4. 
See Slander, 4. 
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PRACTICE AT LAW. 


1. The continuance of a cause is a matter of discretion with the primary 
court, and is not revisable on error. Lindsay and Atkinson v. State, 44 
2. Where the holder declares upon one of a set of exchange, it is not ne- 
cessary to account for the non-production of the rest; any ground of de- 
fence which may arise in reference to another of the set, it devolves on 
the defendant tomake. Hazzard v. Shelton, 62 
3. If a plaintiff in attachment, after a garnishee has answered, disclosing the 
fact, that the demand sought to be condemned has been transferred, suf- 
fers several terms to elapse without taking the proper steps to bring the 
transferee into court, to contest with him the validity of the transfer, it is 
not error in the court to discharge the garnishee. Mock v. King, 66 
4. The circuit court has no power to direct an amendment of a judgment 
nunc pro tunc, after such judgment has been affirmed on certificate in the 
supreme court; anda writ of error will lie to this court, upon the judg- 
ment of the court ordering such amendment. Stephens v. Norris, Slodder 
‘ & Co. 79 
5. Where the plaintiffs in a cause, to whom a deed of mortgage had been 
' executed, and which remained unsatisfied, in answer to interrogatories 
propounded to them under the statute, state, that the deed is in the hands 
of S P §, their attorney, and S P S being examined as a witness, deposed 
that it has not been in his possession for the last five or six months, anda 
notice to produce it on the trial, is shown to have been duly served on R 
S, another attorney, who had succeeded S P S in the management of the 
cause—these facts constitute a sufficient predicate for the admission of 
secondary evidence at the instance of the defendant, the deed not having 
been produced. Bright §& Ledyard v. Young et al. 112 
6. Where a deed is not produced after due notice to the party having the 
control of it, the court will be liberal in the application of the rule, which 
allows secondary evidence; and though there be no direct evidence of 
the identity and execution of the deed, proof of circumstances, tending to 
establish these facts, is admissible, and proper to be submitted to the jury. 
Ib. 112 
7. The court will not interfere in a summary way by motion, and set aside 
a sale of land made under execution, upon the ground of the invalidity of 
the title of defendant in execution, but will leave the party to defend his 
possession in the ordinary way, when the purchaser asserts his right.— 
Nuckols v. Mahone, 212 
8. The withdrawal of a plea, and the substitution of others by a defendant, 
is a matter of discretion with the primary court, and not revisable on er- 
_ vor. Graham and Taylor, adm’rs, v. Chandler et al. 342 
9. Where a defendant, in an action of trespass to try titles, in which a judg- 
ment has been rendered against him for the recovery of the land, and 
damages for its occupancy, sues out a writ of error, and dies; the suit 
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PRACTICE AT LAW—continvep. 


must be revived in the names of the heirs and personal representatives of 
the deceased. Jordan v. Abercrombie and Thompson, 580 
10, The proper course for a plaintiff to pursue, where the defendant pleads at 
the same time in abatement, and in bar, is to move to strike out the former, 
or to treat itas a nullity. Hart v. Turk, 675 
11. A motion to strike out a plea, is addressed to the discretion of the court, 
and its refusal, is not a subject of revision in this court. Williams v. 
Hinkde et als. 713 
12. Where a suit is instituted on an administration bond, against the admin- 
istrator and his sureties, each may sever, and plead as‘many pleas as he 
may deem necessary to his defence. Jb. 713 
13. Where a plea pleaded by its name, is received in short, by the other‘par- 
ty, no objection can be taken to it, in this court, for not being in proper 
form. Todd v. Todd, 743 
14. Is it not too late, after a cause is before the jury, on issues joined, to re- 
lieve the plaintiff from the proof of facts, which he has voluntarily assumed 
the burden of proving ?—quere. Sorrell v. Craig, adm’r, 789 
15. It is not permissible for a court to vacate a judgment or deeree, rendered 
by it, at a previous term, unless authorized to do so by legislative enact- 
ment, or by a practice so often sanctioned, as to establish it. Crothers v. 
Ross’s dist., 800 
16. A petition for a supersedeas of an execution is regarded, under our prac- 
tice, in the nature of a statement, or declaration of facts, and when de- 
murred to, if the demurrer is overruled, and the respondent declines to 
answer over, the court may take the facts as admitted, and render judg- 
ment thereon. Powell v. Washungton & Brock, 803 
17. That a party employed counsel to conduct the defence of his case, who 
was compelled by family affliction, to leave the court before the cause was 
reached, is not a ground upon which a judgment can be vacated in a 


court of law, after the term at which it was rendered. Jb. 803 
18. The holder of a note, endorsed in blank, may fill ap the endorsement with 
the name of the endorsee. Bancroft v. Paine, . 884 


19. 1f the plaintiff is invested with the legal title to a note sued on, it is un- 
necessary to fill up the blank endorsement, although the declaration des- 
cribes it as endorsed to the plaintiff. Ib. ‘ 834 


See Demurrer to Evidence. 


PRACTICE IN CHANCERY. 


1. A recognition in the bill, of the liability of the complainant to pay the 
amount actually due, and. lawful interest, and a submission to pay this 
sum as the court shall direct, invests the court with jurisdiction to render 
a decree against him, for the proper amount. Branch Bank at Mobile v. 
Strother, 51 
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PRACTICE IN CHANCERY—continvep. 


2. It is no ground for a reversal, that a reference to the master was prema- 
turely made. Ib. 52 
3. The objection cannot be taken for the first time at the hearing, that one 
was improperly made a defendant, he having answered fully, tendering 
issues both of law and fact. No decree having been rendered against 
him, his having been a party, cannot affect the decree made against an- 
other defendant. Hunley et al. v. Hunley, 91 
4. The omission of a party to assert a fact material to his defence, which is 
within his knowledge, though it may not deprive him of the benefit of tes- 
timony taken to establish the fact, is a reason for requiring more strin- 
gent proof. Goodwin et al. v. McGehee et al. : 233 
5. After the lapse of seven years, from the time of filing an answer, it is 
not error in the chancellor to refuse to permit an amended answer to be 
filed, making an entirely new case, when by the exercise of ordinary dili- 
gence, the facts set forth in the amendment might have been ascertained 
in proper time. Ib. 233 
6.- The master, when directed to ascertain the facts of a case, may receive 
the testimony of witnesses pertinent to such facts, without an order ex- 
pressly directing him to that effect. Jb. 233 
7. It is error to admit in evidence the copy of a deed, without accounting 
for the absence of the original, or giving notice to the adverse party to 
produce it. Potier and McCoy v. Barclay and Husband, 439 
8. A person authorised by a commission to take the testimony of a witness 
is pro hac vice an officer of the court, as such, is invested with the authori- 
ty to swear the witness. Ib. 439 
9. An objection to a deposition, that the commissioner, who was not a judi- 
cial officer, swore the witness, if there was any force in it, comes too late, 
when made for the first time at the trial. Jb. 439 
10. There is no error in refusing to suppress a deposition, because the com- 
missioner who took it, isa partner of the solicitor of the party in whose 
behalf it was taken, when it appears that said commissioner is not retain- 


“ed in the cause, and has never had any interest in it. Jb. 439 
11. The objection of multifariousness, cannot be made for the first time in 
thiscourt. M. and C. P. R. R. Co. v. Talman and Ralsions, 472 


12. Where one of several trustees, who have been made defendants to a bill, 
dies, and another person, by consent in court, is substituted in his stead, 
the irregularity, if there be any, is waived; and if said substituted party 
appears by attorney, and fails to answer, a decree pro confesso may be ta- 
ken against him, notwithstanding he may not have been served with pro- 
cess. Ib. 472 

13. If two mortgagees of the same property, file a bill to foreclose, a sub- 

sequent assignee of the property has no right to object, that the senior 

mortgagee yields his priority of lien to the junior mortgagee. fb. 473 
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PRACTICE IN CHANCERY—continvep. 


14. If a bill is wanting in equity, the chancellor may dissolve the injunction, 
in vacation, after the coming in of the answer, notwithstanding all its al- 
legations are therein admitted. Nelson & Hatch v. Dunn et als. 501 

15. Where on a bill, filed for a foreclosure, it is referred to the master to take 
and state an account, it is error in the chancellor, to make a final order for 
the sale of the property before the report of the master comes in and is 
confirmed. Graham et als. v. King, 563 

16. A father made a deed, conveying three slaves, in trust to a third person, 
for his children, and afterwards sold two of the slaves. ‘The children filed 
a bill against the purchaser, and made the father a party defendant, as to 
whom the bill was taken pro confesso. Held, that although the bill was 
dismissed against the purchaser, the deed not having been acknowledged, 
in open court, it should have been retained against the father, and a trus- 
tee appointed for the remaining slave, still in the father’s possession.— 
Foster et al. v. Mitchell et al. 572 

17. It is not error in the chancellor to refuse to decree upon proof, which is 
not responsive to any of the allegations in the pleadings. Graham et als. 
v. Tankersley, 634 

18. As a general rule, in chancery proceedings, the costs may be taxed up- 
on either party, at the discretion of the court, but it must be a legal 
discretion, exercised in accordance with general rules, and former pre- 
cedents. Gray v. Gray, 779 

19. Upon a bill to foreclose a mortgage, where there are infant defendants, 
it is error to decree a sale of the property, without a reference to the mas- 
ter to ascertain, how much of the property it was necessary to sell, to sat- 


isfy the mortgage. Fry v. Mer. Ins. Co., 810 
20. In the mode of offering the property for sale, the interest of all the defen- 
dants should be consulted. Jb. 810 


PRINCIPAL AND AGENT. 

1. A verbal promise, made to an agent, to pay the amount of an execution, in 
favor of the principal, which has been levied on property of the defendant, 
in consideration that the agent will release the levy, does not authorize 
an action against the promissor, in the name of the agent. Nabors v. 
Shippey, 203 

2. Where an agent declares in the common counts, on a promise made to him 
for the benefit of his principal, the plea of non-assumpsit puts in issue the 
right of the agent to maintain the action in his own name. Jb. 294 

3. Where an agent receives money for his principal, to which a third person 
is entitled, and pays it over to the former, before demand, or notice, from 
the latter, such payment discharges the agent from allliability. Upchurch 
v. Norsworthy, adm’r, 705 

4. An agent, to whom a note, endorsed in blank, has been transmitted for 

collection, may sue on it, in his own name. The principal alone has the 

right to object to it. Bancroft v. Paine, 834 
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PRINCIPAL AND SURETY. 


1.A surety who. pays a debt for his principal, six months after his estate has 
been declared insolvent, may file his claim against the estate, within six 
months afterwards, if final settlement has not been made, although the 
creditor had not filed the claim against the estate. Powe and Smith, 
adm’rs, v. Executors of Tyson, 221 

2. A direction by the plaintiff to the sheriff, without consideration, to stay 
proceedings on an execution against the principal debtor, does not dis- 
charge the surety from the payment of the debt. Royston, adni’r, v. 
Howie, 309 

3. The creditor is not estopped from showing the truth of the matter, be- 
cause he may, under a mistaken view of his legal rights, have said that 
the arrangement made with the principal had discharged the surety.— 
Ib. 309 


PROCESS, AND SERVICE OF. 

1. An officer in the execution of process, issued on a judgment in trover, 
which commands him to demand, and take from the possession of the de- 
fendant certain property therein specified, has no authority to take such 
property from the possession of a third person, and if he does so, can 
claim no protection under the process. Lyon v. Goree, 360 

2. If an officer in the execution of process, goes beyond its mandate, and 
takes property from the possession of a stranger, he can only defend him- 
self by showing a better title in himself, or in him for whom he acts.— 
I. 360 


RECEIPT. 

1. The genuineness of a receipt being in issue, the court eharged the jury, 
“that if the evidence, although it preponderated in favor of the receipt 
being genuine, still, if upon a fair and full examination of it, their minds 
were left in a state of doubt, and uncertainty, as to its being genuine, 
they should find in favor of the plaintiff upon that point:” held, that this 
charge could not be supported, as the jury were authorized to infer, that 
demonstrative evidence was required, and that moral evidence was insuffi- 
cient. Hopper, adm’r, v. Ashley, 457 

RECOGNIZANCE. 


1. A recognizance, by which the recognizors stipulate that the principal 
shall appear and answer to a charge of conspiracy, is sufficient, although 
it does not designate in the terms of the indictment, the particular act 
which he conspired to do. Holl et als. v. The State, 431 

2. A judgment nisi, on a forfeited recognizance, which does not specify the 
charge, that the principal recognizor was called to answer, is insufficient 
to support a judgment final. Jb. 431 

3. A scire facias, on a forfeited recognizance, is a mere notice to the recog- 

nizors to show cause why the judgment nisi should not be made final, and 
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a discontinuance as to any one or more of the parties, will not operate a 
discontinuance asto all. 1b. 431 
4. Where two writs of scire facias, ona forfeited recognizance, are returned, 
nihil, by the sheriff of the county, in which the recognizance was entered 
into, it is equivalent to a service; but two such returns, by the sheriff of 
a different county, will not have the same effect. Jb. 431 
5. A recognizance, taken by the court, in which the indictment is found, 
simultaneously with an order changing the venue to another county, and 
which is conditioned for the appearance of the accused, to answer the 
charge, at the ensuing circuit court of the county, to which the cause is 
transferred, is not liable to objection on that account. Jb, 431 
6. A recognizance taken by a sheriff from a defendant, whom he has arrested, 
under a capias, on a charge of felony, is void. Governor v. Jackson, 703 


RECORD, EXEMPLIFICATION OF. 


1, Where the judicial certificate, to an exemplification of a judgment, ren- 
dered in the circuit court of Noxubee county, in the state of Mississippi, 
recites, “I, A B D, presiding judge of the fourth judicial district of the 
state of Mississippi, which said district, includes the county of Noxubee,” 
do certify, &c: it is a sufficient compliance with the act of Congress, to 
admit the transcript in evidence. Geron v. Felder, 304 

2. A digest of the laws of a state, which does not appear to have been pub- 
lished by authority of law, is inadmissible as evidence to establish the 
rate of interest of such state. Ib. 304 

3. A power of attorney, acknowledged before one professing to be a justice 
of the peace in Arkansas, with a certificate of the clerk of the probate 
court of the county, as to the official character of the justice of the peace, 
and of the acknowledgment, and registration of the power of attorney, is 
not sufficiently authenticated, either at common law, or under the act of 
Congress. Key, adm’r, v. Vaughn and wife, et al. 497 

4, The certificate of a judge to the exemplification of a record of another 
State, that the attestation of the clerk “is in due form,” is sufficient to ad- 
mit such exemplification in evidence, notwithstanding the judge may not 
certify, in so many words, to the official character of the clerk. Linch v. 
McLemore, adm’r, 632 


RIGHT OF PROPERTY, TRIAL OF. 


1. Property being levied on by virtue of an execution against the executors 
of L, and claimed by D, in virtue of a trust executed to him by L, in his 
life time, a plea by the claimant, that the estate of L had been declared 
insolvent, and that the judgment on which the execution had issued, had 
not been filed in the office of the clerk of the orphans’ court, within six 
months after the decree of insolvency, and that on the settlement of the 
estate, the claim was rejected for that cause, is bad. Dent v. Smith, 286 

2. A claimant in the trial of the right of property, who derives his right from 
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RIGHT OF PROPERTY, &c.—continuep. 


a deed of trust in which he is a trustee, must rely on the title thus derived, 
and will not be permitted to prove, that independent of the deed of trust, 
and long before it was created, his cestui que trust was the owner of the 
property conveyed by the deed, by gift fromthe donor. Jb. 286 

3. When a trial of right of property has been had, it cannot be assigned for 
error, that no issue in writing was made up previous to the trial. Jb. 286 

4. Where a claim against the estate of S. F., is contested by his administra- 
tor, a judgment against S. F. sen. and S. F. jun., in favor of the plaintiffs, 
is sufficient to establish the claim, unless a doubt is created, by proof ad- 
duced on the part of the administrator, as to the identity of the demand 
with either of the defendants to the judgment. Linch, use, v. McLemore, 
adm’r, 632 

See Execution, Writ of, 3. 

ROADS AND REVENUE, COURT OF. 

1, The commissioners’ court of roads and revenue of a county, is the proper 
defendant in a controversy involving the legality of its proceedings in the 
establishment of a new road, and a writ of error will lie in such case in 
the name of said court. Com’s of Talladega Co. v. Thompson, 134 

2. A judge of the circuit court in this state has the power to grant writs of 
certiorari, returnable to said court, to correct the errors of the commission- 
ers’ court of roads and revenue in the establishment of a new road, and 
take cognizance thereof. Ib. 134 

3. The record of a court of limited jurisdiction, should contain every fact es- 
sential to the validity of its judgment, and when in the record of the com- 
missioners’ court of roads and revenue in reference to the establishment 
of a new road, it does not appear, that thirty days’ notice of the applica- 
tion had been given, a decree establishing such road is erroneous, and 
properly quashed at the instance of a party injured thereby. Jb. 134 

4. A judge of the circuit court, has the power to grant a writ of certiorari, 
returnable to said court, to correct the errors of the commissioners’ court 
of roads and revenue, in altering and changing a public road, and to take 
cognizance thereof. Barnett et als. v. T'he State, ex rel., 829 

5. The record, of a court of limited jurisdiction, must contain every fact, es- 
sential to the validity of its judgments, and when, in the record of pro- 
ceedings of the commissioners’ court of roads and revenue, in altering and 
changing a public road, it does not appear, that thirty days’ notice of the 
application had been given, a decree, altering and changing such road, is 
erroneous, and is properly quashed. Jb. 829 

SALES. 

1, An instrument which acknowledges the payment of the consideration for 
certain personal property therein described, though in form a receipt, is in 
effect a bill of sale. Bush v. Bradford, . 317 

2. If a bill of sale of blooded stock contains no warranty, express or implied, 
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SALES—conTINveD. 
beyond that of title, parol evidence is inadmissible to add to it a simulta- 
neous verbal warranty as toage and soundness. Jb. 317 


3. Where testimony is introduced by a defendant, tending to prove false re- 
presentations by the plaintiff, in a sale of blooded stock, as to age and 
soundness, it is competent for the plaintiff to repel the presumption of 
fraud, to show that he informed the defendant, after the sale, of an error 
in his representations, and offered to take back the property, which offer 
the defendant rejected. Jb. 317 


SALES UNDER JUDICIAL PROCESS. 


1. An execution issued on a judgment, after the death of the plaintiff, is 
void, and a sale of land made under it, conveys no title to the purchaser. 
Stewart v. Nuckols, 295 

2, A judgment was rendered against S. R., in favor of W. & C., upon 
which execution issued against S. R., which being levied on a slave, he 
gave a forthcoming bond for its delivery, with B. as his surety. The 
judgment is described in the bond as having been rendered against S. R. 
and B., and being returned forfeited, and an execution having issued 
thereon against S. R. and B: held, that the discrepancy between the 
bond and the execution was so great, that no execution could issue upon 
it, and that a sale of land made under it, would be set aside. Nicolson v. 
Burke, 353 

3. If an execution, on a judgment, against a sole defendant, issues, after 
his death, it is a nullity, and a sale under it, of land, which the defendant, 
in his life time, had fraudulently conveyed to a third person, vests no title 
in the purchaser. Hurst & Shipp v. Weathers, 417 

4. A court of law is competent to control the acts of its officer in the execu- 
tion of its process, and, when satisfied, that a sale, made under it, is af- 
fected with fraud, or that the officer has been guilty of an irregularity, to 
the injury of either party to the process, will set aside such sale. Draine 


v. Smelser & Henderson, 423 
5. A sale of land will not be set aside, because made under several execu- 
tions at one and the same time. Ib. 423 


6. Where land of the value of $800, is sold by an officer under legal process 
for $400, in the absence of fraud and irregularity in the officer, the sale 
will not be set aside for inadequacy of price. Jb. 423 


SCIRE FACIAS. 


1. A scire facias, on a forfeited recognizance, is a mere notice to the recog- 
nizors to show cause why the judgmdnt nisi should not be made final, and 
a discontinuance as to any one or more of the parties, wil not operate a 
discontinuance as to all. Hall et al. v. The State, 431 
2. Where two writs of scire facias, ona forfeited recognizance, are returned, 
nihil, by the sheriff of the county, in which the recognizance was entered 
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into, it is equivalent to a service ; but two such returns, by the sheriff of 
a different county, will not have the same effect. Jb. 431 

3. Where a judgment is rendered against two defendants, and one dies, the 
lands of the survivor may be sold, under an execution, issued on such judg- 
ment, without its being revived by scire facias. Martin v. Branch Bank 
at Decatur, 587 

SEPARATE ESTATES OF MARRIED WOMEN. 

1. A deed made in Georgia, by which in contemplation of marriage, slaves 
are conveyed to trustees, in trust for the separate use of the wife, is not 
such an instrument, as is by law required to be recorded, on the removal! of 
the property to this State. Smith v. Ruddle et al. 28 

2. Where an antenuptial contract secures to a trustee, for the separate use 
of the wife, “all the property of every description, to which she is, or may 
be entitled by inheritance, or otherwise whatsoever,” and the wife subse- 
quently, by the death of an aunt and a sister, becomes entitled, as one of 
their distributees, to several slaves, which the husband receives the pos- 
session of, by virtue of a power of attorney from the trustee, and which, 
during his life, he acknowledges and recognizes as the separate property 
of the wife under the antenuptial contract, on the death of the husband, 
the right to such slaves does not vest in his personal representative, but 
survives to the wife. T'rippe, ex’r, v. John, adm’r, 117 

3. Where a wife, haying the power, under an antenuptial contract, to con- 
vey her separate property by deed, in consideration of a provision made 
for her in the will of her husband, executes to M. A. T. and W. F. T., 
his children by a former marriage, a deed of “all the property that she 
held in her separate right,” and which concludes with a stipulation, “ that 
said property is hereby fully and freely incorporated with his (her hus- 
band’s) estate, and all manner of contracts, settlements or legal hindran- 
ces to the attainment of that end are hereby waived, I reserving the right, 
as a consideration herefor, to become an equal heir in the estate of my 
husband with his children, who are the parties to the second part in this 
deed ”—Held, 1. That the deed creates no interest in the husband or his 
personal representattive, but vests the property in M. A, T. and W. F, T. 
the children of the husband. 2. That the deed is supported by a suffi- 
cient consideration. 3. That the deed is not void for uncertainty in the 
description of the property. 4. Thatthe delivery of the deed was a suffi- 
cient delivery of the property. 1b. 117 

4, To create a separate estate in a married woman, a clear and manifest in- 
tention must appear, on the face of the instrument, to exclude the marital 
rights of the husband. Pollard et al. y. Merrill & Eximer, 169 

5. The intervention of a trustee, in cases, where by the terms of the instru- 
ment, the marital rights of the husband are not excluded, and he is allowed 
the use and enjoyment, of the property, will not convert his estate therein, 
into a mere equity. 1b. 169 
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SEPARATE ESTATES, &c.—continvep. 

6. A provision, in a marriage contract, which does not create a ee es- 
tate in the wife, in restraint of the husband’s right to alienate the personal 
property therein embraced, isvoid. Jb.  - 170 

7. A marriage contract, by which the personal property of the intended wife 
is conveyed to trustees, to have and to hold, “for the separate and exclusive 
use, benefit and maintenance,” of her and her husband, “ during their joint 
lives, in no wise liable, or subject to him,” the said husband, “or to the 
payment of any of his debts, or liabilities now, or hereafter existing,” does 
not create a separate estate in the wife, but vests such an estate in the 
husband, as, when reduced to possession, is liable to execution at law.— 
Ib. 170 

8. The equitable right of the wife to a settlement of her undivided distribu- 
tive share of the estate of her deceased father, in the hands of his execu- 
trix, is a consideration sufficiently valuable, to support a deed to her from 
her husband, relinquishing such distributive share for her sole and separate 
use. Bradford.v. Goldsborough, sil 

9. Such a deed, although inoperative at law, will be enforced, in equity, 
against an execution creditor of the husband, who is seeking to condemn 
the property, for the satisfaction of his debt, after it bes come to the pos- 
session of the wife. Jb. 312 

10. It is not necessary, under the act of March, 1848, securing to married 
women their separate estates, that a trustee should be appointed for the 
wife, to receive her distributive share of an estate to which she may be 
entitled duriug coverture. Although she may object ‘to its reception by 
the husband, and ask the appointment of a trustee, if no such objection is — 
made, the husband may receive the property of the wife as trustee, and be 
held to account accordingly. Key, adm’r, v. Vaughn and wife, etal. 497 

11. A decree for the interest of a married woman, in the distribution by the 
orphans’ court, of funds in the hands of her guardian, should be in the 
names of the husband and wife, for the use of the wife. Croft, guardian, 
v. Terrell et als. 652 

SET-OFF. : 

1. A set off in equity, in favor of a defendant, can only be had upon a cross 
bill filed by him , but when the defence ig only in the nature of a set, off 
in equity, by showing a discharge of the liability sought to be enforced, 
before the filing of the bill, there is no necessity for a cross bill. Good- 
win et al. v. McGehee et al. 233 

See Sheriff, &c., 13. 

SHERIFF AND HIS SURETIES. 

1. The landlord may maintain assumpsit against the sheriff, for money had 
and received, for rent due from the tenant at the time of the levy of an 
execution. -Z'hompson v. Merriman, 166 

2. The sheriff cannot set up, in bar of the action, or by way of off-s¢t, a debt 

166 


due from the landlord to the tenant. Jb. 
Vol. 15—115 
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3. A sheriff has no power to sell land, and pass the title to a purchaser, after 
the return term of the writ, on which he made the levy, unless new pro- 
 €ess be issued to him for that purpose. Morgan v. Doe ex dem. Ramsey, 190 
4. Where a sheriff, as administrator ex officio, neglects to collect notes, due 
the estate, until his term of office expires, he will not be chargeable with 
the amount thereof, if the makers of the notes were perfectly solvent, for 
a considerable time, after his administration ceased. Bondurant, adm’r, v. 
Thompson’s distributees, 202 
5. The sheriff is not responsible for postponing a sale of land, until it is too 
late to make another levy, and sale before the return day, if in good faith, 
and in the exercise of ordinary prudence, he was justified in supposing, 
the land would sell for a sum sufficient, to pay the execution in his hands. 
The rule, it seems, is otherwise, in the case of a levy on personal proper- 
ty. Patterson v. Powell et al. 205 
6. A sheriff is not liable to the penalty, prescribed by the act of 1843, (Clay’s 
' ‘Dig. 238, § 9,) in cases, where by statute he is required to perform certain 
' sérvices, for which no compensation is fixed, if he receives more than rea- 
sonable compensation for such services. Chenault v. Walker, 605 
7. The true construction of the act of 1843, is, that a sheriff or other officer 
shall be liable to its penalty,when he demands and receives, other, or higher 
fees for services, the compensation for which is defined and fixed by law. 
I. 605 
8. Ifa sheriff entertains real doubt, as to whether property, in the possession 
of a defendant, is liable to an execution in his hands, he may demand a 
bond of indemnity from the plaintiff, before levy made, and if the plaintiff, 
on such demand, refuses to indemnify him, he is not liable for failing to 
‘make the money on the execution. McGehee v. Chandler et als. 659 
See Executors and Administrators, 10. 


SIXTEENTH SECTION. 

1. When, in an action upon a note given for the purchase of a 16th section, 
the defendant pleaded “ that the contract of purchase and sale had been 
rescinded by a vote of the electors in said township, according to law,” 
and the plaintiff replied that “ he could not gainsay the plea of defendant,” 

ga judgment was rendered, dismissing the suit, upon the assumption of 
costs by the defendant, this is not such a judgment as can be pleaded as 
& retravit, in bar of another action upon the same demand. Hardy et als. 
v. Br. Bank at Montgomery, 722 

2. A plea, stating, “ that the said contract of purchase and sale was rescind- 
ed by a vote of the electors in said township according to the provisions of 
the law,” is bad for uncertainty. 1b. 722 

3. A plea, stating “ that the commissioners of said 16th section never gave 

him, the said Geo. W. Hardy, a certificate of purchase, nor a deed to said 

Jand,” is bad, because not inconsistent with the validity of the contract of 

sale. 1b. 722 
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4. A plea “puis darrein continuance,” which states, “that since the last 
continuance of the cause, to wit, on the 6th of March, 1848, the legislature 
enacted that when all the notes given forany 16th section, have fallen 
due, and suits have been instituted thereon, or any one of them, and suit 
defeated by any plea avoiding the contract of sale, the contract of sale 
shall be considered as rescinded, §c.,” and which goes on to allege that 
that plaintiff had sued the defendant in the circuit court of Lowndes, and 
“said suit wa’ defeated by plea avoiding contract ofsale,” is bad, as stat- 
ing only a legal conclusion, and tending to produce prolixity. Ib. 723 

5. The authority conferred, by the 13thsection of the act of the 6th March, 
1848, “ toregulate permanently the 16th section fund” is the exercise of 
a power beyond the functions of legislation, and is of consequence inope} 
rative. Ib. 723 

6. The vote of a majority of all the legal voters of a township, is necessary 
to authorize the rescission of a contract for the sale of 16th section land. 
The assent of a majority of the voters, is not sufficient. Allen and Wat- 
kins v. The State Bank, 788 ~- 


SLANDER. 
1, In an action of slander, exculpatory declarations, made by the defendant, 
subsequently to the speaking of the actionable words, are not admissible 
in evidence. Scott v. McKinnish and wife, 662 
2. In anaction of slander, common report of the truth of the fact, which the 
slanderous words assert, is not admissible in mitigation of damages. 1b. 662 
3. In an action of slander, it is not necessary to prove the identical words 
charged, but proof of words substantially the same is sufficient. Ib. 662 
4, Where a declaration, in an action of slander, charged the utterance of 
the words, “ McK’s wife is a whore,” it is sufficiently supported by proof 
of the words, “she (McK’s wife) is a whorish bitch.” Jb. 662 
5. Asa general rule, the reputation of a female plaintiff, for chastity, may be 
assailed, in an action of slander, for words charging a want of it, toreduce 
the damages, but it is not permissible to direct such proof exclusively to 
her reputation in that respect, subsequent to the speaking of the slander 
ous words, Ib. 662 
6. Under the plea of not guilty, in an action of slander, the defendant may 
prove, in mitigation of damages, any thing short of a justification, which 
does not necessarily imply, or tend to prove the truth of the words charg- 
ed, but he cannot be permitted to prove facts and circumstances, which 
conduce to establislr their truth, or which form a link in the. evidence to 
make outa justification. Ib. 662 
7. Arepetition of the words, charged in a declaration in slander, to have 
beeh spoken by the defendant, or other actionable words uttered by him, 
in reference to the plaintiff, after the institution of the suit, are admissi- 
bje in evidence, as tending to show guo animo the words charged were 
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spoken: but where such evidence is admitted, the jury should be instruct- 
ed, that it is admitted for that purpose alone, and that they are not to give 
damages for other, than the words charged in the declaration. 

8, It is not necessary in.an action of slander, that the plaintiff should prove 
the speaking by the defendant of all the words charged, to entitle him to 
recover: Proof of a part of them, if actionable of themselves, is all that is 
required, Jb, 662 


SLAVES. 


1., Upon the indictment of a slave, for the murder of a white man, a finding 
by the jury, that the prisoner is “ guilty of voluntary manslaughter,” is 
sufficient to authorize the court, to sentence the slave to the punishment 
of death. State v. Stephen, 534 

STATUTES. 

1. Where’ a statute creates a liability to pay money, and prescribes no par- 
ticular form of action for its recovery, an action of debt is the appropriate 
remedy. Strange v. Powell, 452 

2. The 2d section of the act of 1846, requiring slave dealers to take out a 
license, is repealed by the 87th section of the act of 1848, to provide for 
the assessment, and collection of taxes; and as the last act contained no 
provision for the punishment of offenders under the former Jaw, no fine 
cam be imposed on those violating its provisions, after its repeal. Jordan 
v. The State, 746 


STOCKS, AND HOLDERS OF. 


1, Are not the stockholders in a corporation, which has by its regularly au- 
thorized agents created a lien on its effects in favor of a third person, es- 
topped from asserting a lien created by said corporation in their favor? 
quere. M.andC. P. R. R. Co. v. Talman and Ralstons, 473 

SUMMARY PROCEEDINGS. 

1. A sheriff, or his sureties, proceeded against under the act of 1826, may 
insist on the fact of the receipt of the money being found bya jury; but 
if they appear, and make no objection, they will be considered as having 

waived it. Evans v. Bank of the State et al. 81 

2. When the judgment entry recites; that proof was made, that the party 
proceeded against, was surety of the sheriff when the money was collect- 
ed, and received by him, this court will intend, that it was proved by the 
production of the sheriff’s bond, on which he was surety, and that that re- 
lation continued to exist, so as to embrace the period of default. Jb. 81 

3. The’ plaintiff is not confined to the proof of the demand, at the time stated 
in-the notice. Proof of demand at any time after the receipt of the mo- 
fiéy by tlié sheriff, and before the motion, will be sufficient. 1b. 81 

4. Where a notice to a sheriff and his sureties, that a motion for judgment 
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will be made against them, is found in the transcript, it will not be re- 
garded as a part of the record unless it is made so by a bill of exceptions, 
or is identified in the judgment entry. Garey et als. v. Edwards & Allen, 105 
5. Where notice is given to a sheriff and his sureties that a motion for judg- 
ment will be made against them, the motion must be made at the term of 
the court, indicated in the notice, or some other proceeding be had to 
keep it alive, otherwise it will be considered as abandoned. Jb. 305 
6. Where the judgment entry in a summary proceeding against a sheriff 
and his sureties, recites, that the defendants had notice of the motion, on 
a day anterior to the preceding term of the court, it will not be intended, 
to reverse the judgment, that the notice was of a motion designed to have 
been made at such preceding term, but which had not been made. 1b. 105 
7. Where a suggestion against a sheriff and his sureties, for the’ failure of 
the sheriff to return an execution, after an accurate description of the 
jndgment and execution, states, that the plaintiff will “move and ask for 
a judgment against said defendant, for the amount of said debt, damages 
and cost, with legal damages for said default, and interest on said judg- 
ment to the trial thereof,” it sufficiently indicated that the proceeding is 
instituted under the statute of 1819. 1b. 105 
8, Where a suggestion against a sheriff and his sureties after describing 
the execution, avers the failure of such sheriff to “execute” and return it, 
and states, that the plaintiffs will move and ask for a judgment against 
the defendants for the amount of said dgbt, damages and cost “ with legal 
damages for said default,” the words, “ execute,” and, “ with legal damages 
for said default,” are surplusage, and will not vitiate the proceeding.— 
Ib. 106 
9. Where a suggestion is made against a sheriff and his sureties, for a fail- 
ure of the sheriff to return an execution, the record of the judgment on 
which such execution issued, though found in the transcript, will not be 
regarded as a part of it, unless made so by some action of the primary 
court. Jb. ; 106 
10. When on the trial of a suggestion against a sheriff and his sureties for 
the failure of the sheriff to return an execution, the defendants neglect to 
appear and plead, the measure of damages being fixed by the statute, 
there is no necessity for the intervention of a jury. Jb. 106 
1]. Where on the trial of a suggestion against a sheriff and his sureties for 
the failure of the sheriff to return an execution, a jury is impaneled and 
sworn to assess the damages as well fora failure to “execute,” as for a 
failure to return the execution, and judgment is rendered on the verdict, 
such judgment is erroneous, and cannot be sustained. Jb. 106 
SUPERSEDEAS. 
1. A writ of supersedeas,which embraces two separate executions, and com- 


mands the officer to suspend proceedings on each, is not a nullity. Jones 
and Abernathy v. Welch, 306 
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TIMBER TREES. 

1. If G, intending to commit a trespass on the public lands, by cutting down 
and carrying away trees, through mistake cuts down trees on the land of 
K., he is liable to K., in an action of debt, for the penalty imposed by the 
statute of 1807. Givens v. Kendrick, 648 

2. The cutting down of trees on the land of another, without his consent, 
and with knowledge on the part of the trespasser, that the land does not 
belong to him, is sufficient to subject him to the penalty imposed by the 
statute of 1807, although the trees may not be carried away. Clay’s 
Digest, 581. Ib. 648 

TRESPASS. 


See Court, Charge of, 3, 4. 
See Timber Trees, 1, 2. ; 


TRUST. 


1. A will containing the following clause: “I hereby will and bequeath un- 
to my beloved wife, Catharine M. Ellis, my whole estate, real and person- 
al, after the payment of my just debts, recommending to her, at the same 
time, to make some small allowance, at her convenience, to each of my 
brothers and sisters; say to each, one thousand dollars,” does not create 
a trust in favor of the brothers and sisters of the testator. Ellis et al. v. 


Ellis’s adm’r, 296 
2. To convert the grantee of an absolute deed, into a trustee, the evidence 
should be clear, and satisfactory. Corprew v. Arthur et als. 525 


TRUSTEE AND CESTUI QUE TRUST. 

1. The interposition of a trustee in a deed for the use of a married woman, 
where the property goes into her possession, and the deed contains no 
words of exclusion, cannot prevent the marital rights of the husband from 
attaching upon the property. Lenoir v. Rainey, 667 

UNIVERSITY OF ALABAMA. 

1. Where, by a law of the University of Alabama, duly published, its tutors 
are required to hold their offices for the term of {wo years, unless permit- 
ted by the executive committee to resign, and by one of its ordinances, 
their salaries are fixed a: $1,000 per annum, the election of a tutor, and 
his acceptance of the office, whilst such law and ordinance are in force, 
constitute a contract between him and the University, and the latter can- 
not, within the two years, reduce this salary, without his consent. Univer- 
sity v. Walden, 655 


VENDOR AND VENDEE. 

1. Neither fraud, nor failure of consideration, is a good defence at law to a 
note given for the purchase money of land, when the vendee has accepted 
from the vendor a deed with covenant of warranty. Patton v. England, 69 

2. A vendee of land, under a parol contract, who has given his note for the 
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VENDOR AND VEN DEE—continvuep. 


purchase money, and been let into possession, cannot avoid its payment, 
on the ground, that the contract is void by the statute of frauds. Gillespie 
et al. v. Battle, 276 
3. A vendee of land, who takes and retains possession, under a parol contract 
of purchase, cannot defeat a recovery on his. note, given for the purchase 
money, on the ground of want or failure of consideration, it not appearing, 
that the vendor has failed or refused to comply with his contract. Ib. 276 
4, Although the admission of a vendor of land, that he has no title, may fur- 
nish a good ground for abandoning the possession and rescinding the con- 
tract, yet the retention of possession by the vendee, no fraud being shown, 
estops him from insisting, that the contract is a nullity, and that the note 
given by him for the purchase money is without consideration. Jb. 276 
5. A proposition for a mutual rescission of a contract, assumes its validity, 
and the proposition being rejected, the parties stand where they did before. 
Ib. 276 
6. Where a contract for the sale of land, on which a part of the purchase 
money has been paid, is afterwards rescinded, by mutual consent, in the 
absence of any agreement to the contrary, the law implies a promise on 
the part of the vendor to refund to the vendee, the money thus received 
byhim. An express promise to refund is not necessary. White v.Wood, 358 
7. Where the purchase money, for land, is paid by one person, and the 
deed is taken in the name of another, the former acquires but an equitable 
estate, a sale of which, under execution at law, vests no title in the pur- 
chaser. Mitchell v. Robertson, 412 
8. Where a non-resident vendor of land is unable to make title, an averment, 
in a bill, filed by the vendee, that the vendor “is in very slender circum- 
stances,” and unable to respond in damages on her covenant of warranty, 
is sufficient to authorise the vendee to come into equity, to enjoin the col- 
lection of the purchase money. Graham et als. v. Tankersley, 634 
9. A vendor of land, unless notified of the pendency of a suit, against the 
vendor for its recovery, and required to defend it, is not concluded by a 
judgment of eviction therein. Jb. 634 
10. When a purchaser of land, asserts title by a conveyance, made after judg- 
ment was obtained against his vendor, before a justice of the peace, as 
against the judgment creditor, he must prove that he is not a volunteer, 
but that his conveyance is upon valuable consideration. Dolin v. Gard- 
ner, 758 
See Evidence, 9, 10. 
See Execution, 22. 


WARRANTY. 


1. If a bill of sale of blooded stock contains no warranty, express or implied, 
beyond that of title, parol exidence is inadmissible to add to it a simulta- 
neous verbal warranty as to age and soundness. Bush v. Bradford, 317 
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WARRANTY.—coxfwora. eres 

2. A slave was sold with warraniy of. snitienes, and about two months af- 
terwatds, recewéd a gun-shot wojnd in the arm, which tore the flesh, and 
shattered thé bone. Mortification ensuing, the arm was amputated, and 
in afew days the slave died. The attending physicians, testified, that the 
. Slave labored under a chronie affection of the lungs, which had existed - 
previous to the sale, and but for this disease, in the opinion of the physicians, 
the wound would not have proved mortal, nor would amputation have been 
‘mecessary. Held, that the vendor was not liable upon his warranty, al- 
though the slave was diseased at the time of the sale, beyond the extent 
the disease depreciated his value, had he never rcceived the wound of 
which he died; and was not liable for injuries received by the slave, after 
the sale, which acting on the system, conjointly with the disease, hastened 
his death. Marshall y. Ganit, 682 

3. In.an action upon a warranty of a slave, to recover damages for his unsonnd- 
ness, it is improper to suffer the slave to be produced by the plaintiff, on 
the trial, and exhibited to the jury, without the consent of the defendant; 


and even then, it seems, the court may interpose, and refuse its assent.— 
Ib. 683 


WILLS, TESTAMENTS, AND PROBATE OF. 


1. A will, by which two slaves were given to J. M., a married woman, “ dur- 
ing her life, then to her bodily heirs. 1f there shou!d-be no heirs, for said 
negroes and increase to go back to the heirs, and an equal division made 
amongst the heirs ”—uncontrolled by any other clause in the will, show- 
ing that by the term bodily heirs, the testator meant chi/dren, vests the ab- 
solute estate in the first taker. Machen v. Machen, 373 

2. A will ordered to probate, without citation to the next of kin resident 

_ within the State, or to their guardians, they being minors, is erroneous. 

. Lees v. Brownings, 495 

3. When a will has been ordered to probate, without citation to the next of 

. kin, they may be made parties on petition, and sue out a writ of error.— 


Tb. 495 
+See Trust, 1. 

WITNESS. 

1. The transferror of a chose in action, is an incompetent witness to establish 
theclaim. Clifton et al. v. Sharpe, 618 


2. Where a party desires to impeach the credit of a witness, by proof of 
statements out of court in conflict with his testimony, he must first lay the 
predicate, by directing the attention of the witness to the time, place, and 
person, involved in the supposed contradiction. Carlisle v. Hunley, 623 

3. Where an execution against G., is levied on slaves, which are claimed by 
S., pon a motion to quash the execution by G., S. having departed this 
Iffe, ‘a son of S., and joint legatee of his estate, is an incompetent witness 
for G, Gilbert v. Bradford, 770 

















